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SAPP VIET) OF THE CASE, 


Wie plaintiffs in error, Rollie A. York and Ed. 
Karr (hereinafter designated as ‘“‘defendants”) were 


*NoTE: In referring to pages of the Transcript of Record, 
we refer to the large numbers on the extreme lower right hand 
corner of the pages in blue ink, and not to the typewritten num- 
bers in the middle of the pages. 

Furthermore, to assist and for the convenience of the Court, 
inasmuch as the Transcript of Record was not printed, owing 
to the indigence of the defendants, we have prepared an index of 
the witnesses who testified for the prosecution and for the de- 
fendants with the pages of their direct, cross and redirect exam- 


inations, which will be found in the Appendix to this Opening 
Brief. 
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convicted in the court below of the offense of con- 
Spirtacy to violate a law of the United States ase de 
nounced by Section 37 of the Criminal Code. They 
were each sentenced to imprisonment in McNeil’s 
Island, Washington, for the term of two years. (See 
Memseriptror Reeord, p. 262.) 

The indictment charged that they had conspired to 
pass, not manufacture, counterfeit five dollar gold 
pieces and alleged some eight overt acts in furtherance 
of the conspiracy. (Transcript of Record, pp. 2-8.) 

They were recommended to the mercy of the comm 
by the jury, but this recommendation was ignored by 
the trial Judge, who imposed the extreme penalty of 
two years’ imprisonment prescribed by the statute. 
(ace Pranscript of (Wecord, p. 362.) 

The evidence against the defendants—of the exist- 
ence of any conspiracy to pass counterfeit five dollar 
gold pieces—was purely circumstantial. There was 
mo direct, mor, we add, evem satisfactory evidence om 
the passing, or attempting to pass, or possession of 
any counterfeit five dollar gold pieces, bv either de- 
fendant, with any intent to defraud the persons named 
in the indictment. 

It should be explained, at the very outset, that the 
counterfeit $5 gold pieces, which, it was claimed 
by the prosecution, the defendants had passed “om 
attempted to pass on the two or three occasions de- 
veloped by thé evidence; Were so perfect in them 
resemblance and similitude to the genuine coin that 
they easily deceived anyone. 

Even cashiers of banks were imposed upon. As 
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M@iiarles A. McGarthy, receiving teller of the Central 
National Bank in Oakland, testified: “Well, ‘at our 
fast report, the last half year that we turned in our 
annual report, we sent to San Francisco some $500 
worth of these, or, rather, approximately $500, if they 
were good, but they were sent to the First National 
Bank in San Francisco, who took them to the Mint, 
I presume, and got there whatever gold value there was 
im) them, and returned the same to us, (To Mir. 
Preston): That came from our institution; yes. We 
had somewhere about approximately $500 worth of 
these, if they were in real value. Between, we will 
say, the middle of January—starting in about Feb- 
ruary or March of last year—and accumulating until 
about the first of July or the latter part of June; they 
were sent to San Francisco for collection, that is, we 
turned them over to them, and they apparently, I 
imagine, not knowing much about that—but our bank 
in San Francisco, our correspondent, must have 
brought them to the Munt, or some place, and got 
their gold value for them and returned the same to 
us. (To Mr. Woodworth): This was $500 for that 
one half fiscal year. To my knowledge, the coins 
fiat were found in the trays at different times, I 
would imagine there were sometimes three or four 
taken in in one day and discovered.” (Transcript of 
Record, pp. 229-230, 232, 233, 234.) 

Michael Finnell, a Captain of Police at Stockton, 
who searched and interrogated the defendants and 
Gen réleased them, testified: 


“There was on my part considerable doubt as 
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to the nature of this coin (referring to a $5 gold 
piece attempted to be passed in Stockton by de- 
fendant Karr on saloon keeper Eickhoff and after- 
wards passed by defendant Karr on another saloon 
keeper named Jones), as to whether it was genuine 
of countemet.”’ (Tminserpt of Record, pam.) 


This was after the coin had been subjected to the 
strictest scrutiny by the police officers at Stockton. 

Therefore; we ask, if police officers, after a caren 
examination and even bank cashiers, could not tell if 
the coin was counterfeit and were imposed upon, why 
were not the defendants, men in the ordinary walks 
of life, also imposed uponP 

“A mass of evidence was permitted to be introduced, 
in an endeavor on the part of the prosecution to prove 
guilty knowledge or scienter on the part of both de- 
fendants. 

Before the defendants could be convicted—and, this 
being a conspiracy charge, neither could be convicted 
without the other—-the evidence, manifestly, must per- 
force establish beyond all reasonable doubt an intent 
to defraud—a guilty knowledge of the spuriousness of 
the coins—on the part of both of the defendants. 

We do not believe that a perusal of the record in 
this case will satisfy this appellate tribunal that there 
was sufficient satisfactory evidence of any conspiracy 
between ‘the defendants or of any intent to defraud 
on the part of both of the defendants as charged in 
the indictment. 

Nfuch incompetent, immaterial, irrelevant and 
highly prejudicial evidence was permitted to be in- 
troduced by the trial court. This was further aggra- 
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vated, to the substantial prejudice of the defendants, 
by grave acts of misconduct committed during the 
trial, such as permitting the jurors to experiment, in 
open court, over the protests of counsel for defend- 
ants, with articles not admitted in evidence, the ex- 
periments being undertaken by the jurors to determine 
whether a certain block of iron, claimed to have been 
found in the basement of ome of the defendants’ 
homes—defendant Karr—(long after he had moved 
away from there and long after the expiration of the 
alleged conspiracy) might be used in counterfeiting 
five dollar gold pieces. 


In this connection, it should be impressed upon this 
Appellate Court, at the outset, that the indictment 
did not charge that the defendants had conspired to 
make or to manufacture counterfeit money. 


Even Chief Secret Service Agent Moffitt conceded 
that the defendants had nothing to do with the making 
ofthe coins. He testified: 


“T said according to Mr. Foster—I was going 
on Mr. Foster’s theory,—that 1s, from reading 
his report—Mr. Foster had reported these men 
had been engaged in the railroad business and 
did not think that they were skilful enough to 
make these coins. That was the theory that I was 
going on, but I believe that some other man had 
made the coins and that they were simply the 
tools of the maker and were passing it.” (Tran- 
script of Record, pp. 85-86, 298.) 


Furthermore, the trial court committed grave and 
substantial error in stating in the presence of the jury, 
when counsel for defendants was endeavoring to have 
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a certain letter written by defendant York introduced 
in evidence as part and in explanation of a previous 
conversation called out by the prosecution in present- 
ing its case in chief: “The Court: My opinion 
is—it may be an old fashioned notion—that the testi- 
mony of the defendant York here on the stand would 
be of a great deal more importance than the letter 
which he wrote; it may be self-serving.” (Transcript 
OMmNceora ). 220. ) 

These, and other equally, grave irregularities, com- 
bined with an entirely too broad and liberal admission 
of a mass of circumstantial, incompetent, irrelevant 
and immaterial evidence in favor of the prosecution, 
undoubtedly induced the jury, as we believe, to return 
a compromise verdict of guilty, recommending the de- 
fendants to leniency. 

We confidently believe that a perusal of the far- 
fetched and flimsy mass of circumstantial evidence in 
the record will lead this Court to apply the well set- 
tled mule of Appellate Courts, in criminal cases sti 
“where all the substantial evidence is as consistent 
with inmocence as with guilt, the Appellate Court 
should reverse a judgment of conviction.” 


Umonm Pac Coal Co. y. U.S., 173 Pedi gage 
i Preah y. JU WS, 227° Fed. 855; 
Well v 0 S., 227 Fed. 7e3. 


In the case at bar, the substantial evidence is as 
consistent with innocence as it 1s with guilt, and, in 
our judgment, more consistent with innocence than 
With guilt and, for that reason, if for no other, the 
verdict should be set aside and a new trial granted. 
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At all events, we are convinced that the jury never 
would have returned the compromise verdict of 
“emilty with recommendation to the Court for 
leniency,” save for the grave and highly prejudicial 
acts of misconduct committed during the trial. (Tran- 
script of Record, p. 364.) 


We set out, very briefly, an epitome of the indict- 


' ment and evidence. 


The indictment charges a conspiracy between the 
defendants to pass, not to manufacture, counterfeit five 
dollar gold pieces. No attempt was made by the 
prosecution to connect anyone else with the alleged 
conspiracy. (Transcript of Record, pp. 2-8.) 


The indictment charges the conspiracy to have been 
formed and entered into on January I, 1915, at Oak- 
land, California. It sets out eight overt acts—com- 
mitted—not by both of the defendants together—but 
by each of the defendants separately at different times 
and places, as follows: 


(1) 


By defendant York, attempt to pass on January 165, 
Peis, at‘Oakland, California, on Harry Collinbell, a 
bartender, a counterfeit five dollar gold piece. (Tran- 
semipt of Record, pp. 3-4.) 


(2) 


By defendant York, the possession, on June 15, 
1915, at Oakland, California, of one counterfeit five 
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dollar gold piece with intent to defraud Robert Mul- 
holland, a saloon keeper. (Transcript of Record, pp. 


4-5.) 
(3) 


By defendant York, passing on the same Robert 
Mulholland, on June 15, 1915, at Oakland, California, 
a counterfeit five dollar gold piece. ( Pransempurai 
Record, p.-§.) 


(Note: The last two overt acts just mentioned 
really relate to one and the same transaction, as, 
of course, in order to pass there must have been 
a possession, and simply serves to show to what 
extreme the prosecution went in carving up 
offenses and multiplying overt acts.) 


(4) 


By defendant Karr, attempt to pass, on July 9, 1915, 
on Robert Eickhoff, a saloon keeper, at Stockton, Cali- 
fornia, a counterfeit five dollar gold piece. (Tran- 
script of Record, pp. 5-6.) 


(S) 


By defendant Karr, the possession, on July 9, 1915, 
at Stockton, California, of one counterfeit five dollar 
gold piece, with intent to defraud the same Robert 
Pickhet, a «“dleon keeper at Stockton, Califomm@ 
(Tiamecript of Wecord, yp. 7.) 


(Note: The two oOVert acts just mentioned 
really relate to one and the same transaction, as, of 
course, in order to pass there must have been a 
possession, and simply serves to show to what ex- 
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treme the prosecution went in carving up offenses 
and multiplying overt acts.) 


(6) 

By defendant Aarr, passing, on July 9, 1915, at 
Stockton, California, a counterfeit five dollar gold 
piece on Newton Jones, a bartender. (Transcript of 
Reecord, pp. 0-7.) 

(7) 

By defendant Karr, the possession, on July 9, 1915, 

at Stockton, California, of one counterfeit five dollar 


gold piece, with intent to defraud the same Newton 
Jones, a bartender. (Transcript of Record, pp. 7-8.) 


(Note: The two overt acts just mentioned 
really relate to one and the same transaction, as, of 
course, in order to pass there must have been a 
possession, and simply serves to show to what ex- 
treme the prosecution went in carving up offenses 
and multiplying overt acts.) 


(8) 

By defendants York and Karr, the possession, on 
italy 9, 1915, at Stockton, Calfornia, of 27 counterter 
five dollar gold pieces with intent to defraud certain 
persons unknown. (Transcript of Record, p. 8.) This 
accusation is absurd, because neither had possession ot 
any one of these 27 counterfeit coins unless we indulge 
m the wildest dreams of a detective’s fancy. 

It will be observed that each of these overt acts were 
alleged with all of the detail and particularity of exe- 
cuted felonies. In other words, the overt acts, as al- 
leged, were consummated offenses committed by cach 
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of the defendants separately in furtherance of the con- 
spiracy. 

The evidence discloses that Ed. Karr was 34 years 
of age (in 1915), a married man, having a wife and 
one child, and that he and the members of his family 
were ald are persons of respectability in Oakland, 
California, where he resides. (Transcript of Record, 
p. 128.) He produced abundant testimony as to his 
character, which was not disputed by the prosecution. 


He, at one time, was employed by the Southern 
Pacific Company as a brakeman and rose to the posi- 
tron of conductor, but severed his connection due to 
some infraction of their rules. ‘ater on, he prepared 
to take the examinations to become a police officer of 
Oakland, successfully passed and became a member 
of the Oakland police force. He held this position for 
one month and then resigned, as the salary was only 
$100 a month and the work—that of being out at all 
hours of the night—not congenial. At the time of his 
resignation in 1915, the “‘jitney” business was just de- 
veloping in Oakland and had assumed promising pro- 
portions, and he and the defendant York, a frrendags 
his, put their savings together and invested in a “jit- 
ney’—needless to add, a Ford. At first, the venture 
proved remunerative, but too many others entering the 
field, there was a substantial falling off of patronage 
and after several months they gave up the business and 
eventually sold the Ford machine. (Transcript of 
Record, pp. 128-131.) 

The other defendant, Rollie A. York, was 31 years 
of age (in 1915), also married and resided in Oak- 
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land, California. He also established his good char- 
acter, which the prosecution was unable to dispute. 


He and the other defendant Karr had been friends for 
years. He also took the examinations to become a mem- 
ber of the police force in Oakland, successfully passed, 
and served for just one month, resigning from the 
force to enter the “jitney’”’ business with the defendant 
Karr. At the time of the overt acts alleged against 
him he was living with his wife in Oakland and was 
engaged with his wife in obtaining subscriptions for 
eee Examiner's “Orchard amd Fanm,” being so suc- 
cessful that they were awarded a valuable prize for 
obtaining the fourth largest number of subscriptions. 
The fourth prize consisted of a piano. He also had, in 
the month of Mav, 1915, won $1250 in the lottery. 
eieransctipt of Record, pp. 251-252.) 


As stated, there was absolutely no evidence of any 
conspiracy. The overt acts charged against the defend- 
ants were either not proved or those that were proved 
against the defendant Karr as having taken place in 
Stockton, California, on July 9, 1915, were strongly 
consistent with the theory of the defense that the de- 
fendant Karr did not know that the five dollar gold 
piece that he gave to the bartender Eickhoff was 
counterfeit and that he had no intent to defraud, and 
the same may be said of his paying the same coin to 
the bartender Newton Jones almost immediately after- 
wards. 

Tn other words, what looks like a formidable indict- 
ment, consisting of many overt acts, due to the carving 
up or multiplication of offenses on the part of the 
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prosecution, 1s, when analyzed, reduced to two overt 
acts against defendant York and two against the de- 
fendant Karr. 

Briefly, the evidence, or alleged evidence, against de- 
fendant York upon the first overt act alleged in the 
indictment showed, that although the indictment 
chaxgéd-that defendant York had, on january 15 gies 
at Oakland, California, passed on a barkeeper named 
Harry Collinbell a counterfeit five dollar gold piece, 
the prosecution attempted to show by the witness Col- 
linbell that the transaction really took place on the last 
of June or the first of July, 1915, fully stx months 
later. (Transcript of Record, pp. 50-51.) 

Pe proofs, on behalf of the defendant York, were 
overwhelming that Collinbell must have been mis- 
taken, as defendant York was not in Oakland the last 
of June or the first of July, 1915, but was in Santa 
Cruz, California, with his father, who is a prominent 
practicing physician there, and defendant York had 
been in Santa Cruz for some time previous for the 
purpose of going on a camping trip with his folks. 
This was established by the testimony of his father, 
of his wife, of the defendant Karr, who also had occa- 
sion to visit Santa Cruz at that timesand registened 
with his wife at a hotel in Santa Cruz, the register of 
the hotel containing their original signatures being 
admitted in evidence and conceded by the prosecution; 
also by the witness Howard Emigh, who had occasion 
to repair the defendant York’s machine which he had 
used in going from Oakland to Santa Cruz at that 
time; also by the testimony of Horace Snyder, a drug- 
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gist in Santa Cruz, who filled a prescription for Mrs. 
Karr at that time and place, Mrs. Karr having been 
taken sick after having reached Santa Cruz. 

(Testimony of Horace Snyder, druggist in Santa 
@auz, lranscript of Record, p. 227.) 

(Testimony of Howard Emigh, garage man in 
pamta Cruz, Transcript of Record, pp. 243-244.) 

(Testimony of J. M. York, physician in Santa Cruz, 
who prescribed for Mrs. Karr, Transcript of Record, 
PP. 244-245.) 

(Testimony of Mrs. Irene Karr, wife of defendant 
Karr, Transcript of Record, pp. 246-247.) 

(Testimony of Mrs. R. A. York, wife of defendant 
Heck, Iranseript of Record, pp. 291-292. 

(Testimony of defendant York, Transcript of Rec- 
pie, p. 258.) 

(Testimony of defendant Karr, Transcript of Rec- 
om PP. 132-133.) 

(Hotel registers in Santa Cruz, Transcript of Rec- 
mel, gy. 133.) 

(Prescription filled in Santa Cruz drug-store, Tran- 
Permit o1 Record, pp. 227, 258.) 


It would be doing violence to the testimony of repu- 
table and disinterested witnesses to assume that it was 
not overwhelmingly established that defendant York 
was not in Oakland, California, at the time the bar- 
tender Collinbell, in his equivocating and vascillating 
testimony, claims he was. 

The same is true with reference to the second and 
third overt acts charged against the defendant York— 
that of the possesston and of the passing of the counter- 
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feit five dollar gold piece on one Robert Mulholland, 
a saloon keeper in Oakland. The overwhelming testi- 
mony shows that defendant York could not have 
possessed or passed this particular five dollar gold 
prece, because he proved 2 complete and perfect alibi, 
as previously stated. 

We cannot refrain from calling this Appellate 
Court’s attention to the unreliable character of Mul- 
holland’s testimony in seeking to fasten upon defend- 
ant York the taking by Mulholland of a counterfeit 
five dollar gold piece. 

On cross-examination, he testified: 


“T am 23. I have been in the saloon business 
3 years. I worked at the Acme saloon there for 
my grandfather previous to the time I acquired it. 
My grandfather's name 1s Orlandi. He 1s dead. 
Well, I didn’t pay much attention to the date of 
this transaction. At the time I didn’t pay much 
attention. It occurred some time during the mid- 
dle of last year. I am positive of that fact. It 
may have taken place on the 15th of June, as the 
indictment recites. I noticed that this coin was 
spurious at the moment I took it. Yes, I made 
change for this coin. I knew the coin was spu- 
rious, yet I gave them back the change. No, I 
was not alone in the saloon at the time. I had no 
assistant. There were two or three fellows in the 
front of the bar. Mr. Moffitt was not there. Mr. 
Moffitt comes in to take a drink, yes. Not very 
often. I might say maybe once or twice a week. 
Yes, he does not live very far from there. Yes, 
Mr. Moffitt and I are great friends. We have been 
for some years. Fle was the executor of my grand- 
father’s estate. I have talked this matter over fre- 
quently with Mr. Moffitt. Mr. Moffitt has shown 
me photographs of these two men. And has asked 
me whether or not I could tell whether these were 
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the same men. And having looked at the photo- 
graphs I told him that they were. I told you I 
saw these gentlemen only once before seeing them 
in this courtroom. And that 1s the time they came 
in there. And I swear now positively that they 
were the gentlemen who passed the money at that 
time, about the 15th of June, 19I15—about the 
15th of June or the middle of June. I cannot 
possibly be mistaken. I never saw them before in 
my life, to my knowledge. I haven't seen them 
since. I tdentified them simply by the photo- 
graphs that Mr. Moffitt, my bosom friend, ex- 
hibited to me, that is all. I did not say I passed 
this money on somebody else. The other fellow 
paid it out accidentally. The other bartender. 
He has not been indicted.” 


(Transcript of Record, pp. 47-48.) 


These constitute all of the overt acts alleged against 
the defendant York as having been committed in Oak- 
land, California. 

The scene of operations next shifts, according to the 
indictment and evidence, to Stockton, California, and 
is claimed by the prosecution to involve chiefly the 
defendant Karr and transpired on July 9, 1915. 

The evidence shows that the York and Karr fam- 
ilies returned from Santa Cruz at the end of the first 
week in July and that on July 9, 1915, the defendant 
York, then being interested in a small house and lot 
in Tracy, California, where he had formerly resided 
when employed as a brakeman and conductor for the 
Southern Pacific Company, desired to go to Tracy 
to-see a carpenter for the purpose of attending to 
some repairs required upon the house. Not wishing 
to go alone, he suggested to his friend Karr that he 
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accompany him, to which the latter consented. They 
went in the same “jitney” Ford machine to Tracy, but 
could not find the carpenter, as he was out of town. 
They visited several resorts and friends in ‘Tracy. 
There 1s no pretense whatever that while in Tracy any 
counterfeit five dollar gold piece was passed or at- 
tempted to be passed. (Transcript of Record, pp. 
260-263-264.) 

Not being able to find the carpenter they were look- 
ing for, it was suggested that they take a short trip to 
Stockton where the defendant York had an acquaint- 
ance, a gentleman named Roy Gardner, a former fel- 
low employee on the railroad with him, who, so York 
stated, might be useful in assisting him in getting fur- 
ther subscriptions for the “Orchard and Far,” im 
which he and his wife subsequently won, as already 
stated, the fourth prize for the fourth largest number 
of subscriptions. (Transcript of Record, p. 258.) 


‘They accordingly repaired to Stockton, arriving there 
about 6 o’clock; had a modest supper; listened to serv- 
ices being held by the Salvation Army, and then started 
down one of the main streets of Stockton to look up 
York’s friend, Roy Gardner. (Transcript of Record, 
pp. 260-263-264.) 

The latter was employed at that time, and had been 
for some time previous, as a bartender in one of the 
saloons in Stockton. He testified that he was not 
working on that particular evening, on account of ill- 
health. (Pranscript @f Record, pp. 241-242.) 

York could not recall in which particular saloon 
Gardner was employed, and there being quite a num- 
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ber of such resorts in Stockton, it was agreed that 
Karr should look on one side of the main street, and 
York on the other. 


Karr, in his quest for Gardner, entered the saloon 
known as Bronx Bar and, preparatory to inquiring for 
the bartender Gardner, asked for a drink from the 
witness Eickhoff and deposited a five dollar gold piece 
on the counter. 


The bartender Eickhoff took it up and, after exam- 
ining it, stated it did not look good to him and he pre- 
ferred not to take it. Karr very naturally asked him 
what the trouble with it was and Ejickhoff, using a 
small scale or coin weighing machine, pronounced it 
as somewhat light. At any rate, a discussion arose 
between them as to whether the coin was genuine or 
counterfeit, Karr, who, as the evidence shows, was of 
an opiniative nature, insisting that it was good, and the 
bartender Ejickhoff as stubbornly insisting that it 
was not. Their discussion and examination of the 
coin seems to have been participated in by bystanders, 
some of whom agreed with Karr and others with the 
bartender. At any rate, the bartender finally refused 
fo take the five dollar coin, and Karr had his drink, 
paid for it with other money and left the place. Stz// 
of the opinion that the coin was good and determined 
to test its genuineness, he walked right across the 
street to another saloon—the Rex Bar—where Newton 
Jones was a bartender, asked for a drink, threw down 
the same five dollar gold piece which had been re- 
jected by Eickhoff, and Newton Jones took it up, 


considered it was all right, put rtin his till and gave 
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Karr the change. (Transcript of Record, pp. 135- 
140.) 

Thereupon Karr left that saloon satisfied that the 
coin was good and that Eickhoff was mistaken, in 
which view he was subsequently confirmed by the 
police oincers im Stockton who examined thie wsame 
coin and released the defendants. 

He then rejoined York. Meanwhile, the latter 
had looked in vain for his friend Gardner. 
He had visited a number of saloons, but did 
not go in, merely satisfying himself by throwing 
open the swinging doors and looking in at the bar- 
tenders and, not recognizing his friend among them, 
withdrew from the places without going through the 
“civility” of taking a drink. (Transcript of Record, 
pp. 263-264.) 

York and Karr again discussed the whereabouts of 
Gardner and separated again for the purpose of going 
to other places to locate him. It is not pretended that 
York passed or attempted to pass on any one at Stock- 
ton any counterfeit five dollar gold piece, nor is it 
claimed that Karr passed or attempted to pass any 
other gold coin. 

It developed that when Karr was having the dis- 
cussion with the bartender E:ckhoff, one, of the 
employees of the place (named Louis Stem- 
mer), who was not then on duty, took it upon him- 
self to become a sleuth and follow Keatr, ama 
in his perambulatiotis, met one of the detectives 
of the police foree of Stockton, J. VY. “McKenzie, 
and told him of his suspicions and these two men 
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thereafter watched the movements of both York and 
Karr. After following them for awhile (Tran- 
script of Record, pp. 21-25), Karr was first arrested 
and taken to the police headquarters on suspicion and 
was there searched and closely interrogated. No 
counterfeit coin was found on him and he did not 
hesitate to give his correct name and to tell of his 
- connections in Oakland and elsewhere. Meanwhile, 
the police officers sent for the coin which Karr had 
given to the bartender Newton Jones. This coin was 
examined by the police officers and detectives and was 
of such perfect make and so genuine in appearance, 
weight and sound that the police officers themselves 
questioned whether it was counterfeit or not (Tran- 
mmot of Record, pp. 115, 143-145.) 


While Karr was under arrest and being interro- 
gated, York was also arrested on suspicion and at 
first kept apart from Karr. He was searched and 
no counterfeit money was found on him and after he 
was thoroughly examined by the police officers, both 
he and Karr were released (Transcript of Record, pp. 
265-266). It was suggested by the police that they 
might return in the morning and take the five dollar 
gold piece, which had been given by Karr to Newton 
Jones, to some bank and have it tested to determine 
whether it was genuine or not. ‘The defendants left 
and, seeing no occasion to remain in Stockton all 
night, especially after their unpleasant experience, 
went back to their machine and left Stockton and 
came back to Oakland. It should be added that the 
defendant Karr expected his old father (whom he had 
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not seen for many years) on the following morning 
from ‘Tennessee, and had promised to take him to 
the Exposition, and was naturally anxious to get 
back. (Transcript of Record, pp. 133-134, 147.) 


Some time—perhaps an hour or so—after the de- 
fendants had been released by the police officers at 
Stockton, it suddenly occurred to one of the Stockton 
sleuths to search the lavatory in the rear of Lonjer’s 
saloon. Why search this particular saloon and not 
the other saloons visited by York and Karr is not ex- 
plained. ‘This was done but nothing was found con- 
cealed there by the officers who made the Searem 
(Transcript of Record, p. 37). Ater theyshadiens 
it suddenly also suggested itself to the mind of a 
bartender in that saloon, by the name of Guy Camp- 
bell, to make a search for himself and he claims to 
have discovered there a small sack which was found 
to-contain 27 counterfeit five dollar gold “pieces 
It was upon this discovery that was predicated the 
overt act by both the defendants of the _ pos- 
session of 27 counterfeit five dollar gold pieces (Tran- 
sctipt of Records, pp. 40-43). At the time of Wine 
discovery, both of the defendants were miles away 
from Stockton and from this particular saloon. 

It is conceded by the prosecution that the defendant 
Karr never went in that saloon, so that a joint posses- 
ston of the 27 counterfett five dollar gold pieces could 
not be charged against him. It was claimed, how- 
ever, that the defendant York had visited that place 
and although he did not take a drink there and did 
not pass or attempt to pass a five dollar gold piece 
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there, it was the far-fetched contention of the prose- 
cution that York must have placed this small sack 
containing the 27 coins in the lavatory. Both defend- 
ants stoutly denied that they ever possessed 27 or any 
other number of counterfeit five dollar gold pieces, or 
that they knew anything about them or that they 
placed them in the lavatory in the rear of Lonjer’s 
saloon. 


‘Thus, we see, that the case is purely one of circum- 
stantial evidence—circumstances, we add, of a most 
far-fetched, strained and chimerical nature. 


The defendants, although these matters in Stock- 
ton happened on July 9, 1915, were not arrested until 
the following October, 1915. ‘The Government off- 
cers—the secret service operatives—admitted that they 
could have arrested them at any time after July 9, 
1915, and that they were held under close surveillance 
from that time until they were arrested and even after- 
wards; but, for the purpose of endeavoring to trap 
the defendants and catch them in the act of passing 
other counterfeit five dollar gold pieces, they per- 
mitted them to remain at large until October follow- 
ing, and yet during all that time not a single violation 
of law could be charged agatnst either of them (Tran- 
script of Record, pp. 298-300.) 

Meanwhile, it is most significant in favor of the 
innocence of the defendants that they did not seek 
to escape and there is not the slightest pretense that 
they ever passed or attempted to pass thereafter at 
any place during all of their peregrinations any 
spurious coin of any denomination. 
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They returned to Oakland after leaving Stock- 
ton, California, on July 9, i915, and remained 
there without the slightest attempt at concealment. 
Later on, in August, 1915, finding they could not ob- 
tain employment on the railroads of the Southern 
Pacific Company, because their standing was not good 
with that company, they traveled from San Francisco 
to one place and another in different states, seeking 
employment from railroads other than the Southern 
Pacific Company and finally obtained positions as 
brakemen in Ohio. When arrested, the defendant 
York had obtained a position in Salt Lake on a rail- 
road running from there to Ogden and vicinage, 
while the defendant Karr was railroading in Ohio. 

It appeared in evidence that some time during the 
month of September, 1915, and previous to the arrest 
of the defendants, flarry M. Moffitt, Chief Seene: 
Service Operative on the Pacific Coast, had visited 
defendant York’s brother, O. S. York, who was 
then on the Oakland police force, and had told him 
that he suspected that his brother, the defendant York, 
and Ed. Karr had been passing counterfeit five dollar 
gold pieces and asked the brother York to write to 
the defendant York with the end in view that the 
latter should confess and furnish evidence to Secret 
Service Agent Moffitt as to the manufacturers of 
these counterfeit five dollar gold pieces (Transcript 
of Record, pp. 83-93). The brother York complied 
with this request and avrote a letter, the contentsee? 
which he was permitted to testify to, the original hav- 
ing been destroyed (Transcript of Record, pp. 234- 
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230.) This letter reached the defendant York and 


he immediately replied, protesting his innocence and 


spurning the offer made by the Secret Service Agent. 


Although the trial Court permitted the prosecution, in 
their case in chief, repeatedly to refer to conversa- 
tions relating to this letter written by the defendant 
York to his brother and permitted defendant York’s 
brother to testify to the conversation he had with 
Secret Service Agent Moffitt and to state the contents 
of the letter he wrote to his brother (the defendant) 
on the subject, the trial Court refused to permit the 
defendant, as a part of these conversations, to show 
the reply to the letter written by him to his brother. 


The jury was left to infer whether the reply con- 
tained damaging admissions or not. 


Furthermore, after the defendant Karr had moved 
away from the house rented by him from his father- 
in-law, H. C. Poole, at 4405 West Street, Oak- 
land, and fully two months after the house had been 
vacated by Karr and the members of his family and 
had been rented to some itinerant Italians, only one 
of whom could be produced at the trial, the others 
having vanished, the trial court permitted the prose- 
cution to show that in the month of September, 1915. 
certain Secret Service men went to this house, occu- 
pied by the mysterious foreigners just referred to who 
seemed to have no means of livelihood, and in the 
basement, which was open and accessible to anybody, — 
found articles which they claimed indicated the former 
existence of a counterfeiting plant in the basement. 
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This proof was admitted over objection by counsel 
for defendants. The alleged plant in the basement 
was long subsequent to the consummation of the con- 
spiracy on July 9, 1915, if any conspiracy ever ex- 
isted at all. Even so, there was no charge of con- 
spiracy to manufacture. A mere view of the premises 
—of the basement—would have convinced any jury or 
person with eyesight that that modest and humble 
home was never used, and could not be, for any such 
purpose, that it was a physical impossibility to do so. 


Iwo separate requests were made of the trial coum 
on the part of the defendants to view these premises 
but they were denied. Counsel for the defendants 
charged that the Secret Service Agents, in their 
anxiety to convict these defendants, on whose trail 
they had been for three full months without arresting 
them, hoping then to catch them in some flagrant 
violation of the law, tn which they did not succeed, 
had deliberately planted on these premises various 
articles acquired from other counterfeiting raids so as 
to strengthen their case. 


It should be further stated that the evidence of the 
Secret Service Operatives showed that the counterfeit 
five dollar gold pieces were splendid imitations, con- 
sisting to a large extent of genuine gold and material, 
and would deceive anyone, and that large numbers of 
these had been in circulation for a long time and that 
they had not been able to apprehend anyone until the 
arrest of these defendants (Transcript of Record, pp. 
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Secret Service Agent Moffitt admitted that: 


“Tt is a fact that I have been requested by my 
department to make a superhuman effort, almost, 
to locate the manufacturer of these clever coins.” 
(@ranscripwot Reeord, p. 268%) 


sine prosecuting attorneys seem to have become 
imbued with the same desire, and, to their “super- 
human’ effort to obtain a conviction, the grave ir- 
regularities and acts of misconduct on their part and 
on the part of the jury may be attributed. 

We have simply stated the substance of the testi- 
mony but an examination of the record will bear us 
out as to its substantial correctness. 
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ARGUMENT. 


Trial Court Committed Grave Error in Practically Com- 
pelling Defendant York to Take Stand. 
The first assignment of error urged is assignment 
number XXXIII (Transcript of Record, p. 385), as 
follows: 


“The Court erred in stating in the presence of 
the jury as follows: 

© THE Court: We are running up vain 
that letter again. 

“ “MR. WoopworTH: I know we are. 

“ “THE CourT: My opinion is—it may be an 
old-fashioned notion—that the testimony of the 
defendant York here on the stand would be of a 
great deal more importance than the letter which 
he wrote, it may be self-serving.’ ”’ 


This statement of the trial Judge constitutes reversi- 
ble error. If anything is well settled in our criminal 
law, it is that a trial judge should not make the slight- 
est allusion to a defendant testifying in his own behalf. 
This important and substantial right of the defendant 
is guaranteed by the Constitution of the United States 
and expressly reafirmed in an Act of Congress. 

Article V of the Amendments to the Constitution 
of the Umited States expressly provides that: 


“Wo person “* * * shall be compelled iim 
any criminal case to be a witness against himself.” 


The Act of Congress of Wlarch 15, 1878 (20 Stat.vat 
Lie, Ohap37 8 prevades:: 


“That in the trial of all indictments, informa- 
tion, complaints, and other proceedings against 
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persons charged with the commission of crimes, 
offenses and misdemeanors, in the United States 
courts, territorial courts, and courts-martial, and 
courts of inquiry, 1n any State or territory, includ- 
ing the District of Columbia, the person so 
charged shall, at his own request, but not other- 
wise, be a competent witness. And his failure to 
make such request shall not create any presump- 
tion against him.” 


Boyd v. United States, 116 U. S. 616. 


It is elementary and fundamental law of the land 
that a person accused of crime is presumed to be 
innocent. 


Coffin v. United States, 156 U. S. 432; 
Kirby v. United States, 174 U.S. 47. 


The burden of proof is always upon the prosecution. 
This burden of proof never shifts in a criminal case. 
The issue is always single, and it relates, not to the 
defendant’s innocence, but to his guilt. 


Coffin v. United States, 156 U. 5S. 432; 
McKnight v. United States, 115 Fed. Rep. 972; 
Balhiet v. United States, 129 Fed. Rep. 689; 
People v. McW hortar, 93 Mich. 641; 

Baker v. State, 80 Wis. 421. 


The circumstances under which the trial Judge 
made the above damaging statement against the de- 
fendant York were as follows: 

In putting in their case in chief, the prosecution 
was permitted to introduce portions of certain con- 
versations had between the Secret Service Agents and 
the defendants York and Karr relating to a letter 
practically asking for a confession which the defend- 
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ant York’s brother (O. S. York) was induced to write 
to the defendant York by and at the request of Chief 
Secret Service Agent Moffitt. The prosecution having 
been permitted, in its case in chief, and in the direet 
examination of its witnesses, as part of certain con- 
versations, to show the existence of the letter sent by 
the defendant York to his brother O. S. York in reply 
to the latter’s lettersto him at the imstigationsof Secret 
Service Agent Moffitt, counsel for the defendants 
quite naturally endtavored to introduce in evidence 
the reply sent by the defendant York to his brother, 
so as to remove from the minds of the jurors any 1m- 
pression the testimony and attitude of the prosecution 
might have created that any inculpatory or incrimi- 
natory admissions had been made by defendant York 
in this written reply. Counsel for the defendants re- 
peatedly offered the reply of defendant York when- 
ever the opportunity presented itself. It was during 
the examination of O. 5S. York, the defendant's 
brother, who was called as a witness on his behalf, 
that counsel for the defendants again offered the reply 
letter in evidence. He did so after the trial Court had 
permitted the witness *O. 5. York to testify that "aie 
letter written by him to the defendant York was writ- 
ten at the request of Secret Service Agent Moffitt, and 
even went so far as to allow him to state the contents 
of the letter he sent to defendant York, “the letter 
itself apparently having been destroyed” (Transcript 
of Reeord,, py.23.5). 

The trial Court having permitted the witness O. S. 
York (defendant’s brother) to testify to the contents 
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@f the letter which he had sent to his brother at the 
request of Secret Service Agent Moffitt, counsel for 
defendants brought out the fact from the witness that 
he had received a reply from his brother, defendant 
York, and thereupon the record shows the following 
proceedings took place: 


“Q. Did you receive any return from it? A. 
IT did. 

‘~ From whom 

“THE COURT: We are running up against that 
letter again. 

“MR. WOODWORTH: I know we are. 

“THE CouRT: My opinion 1ts—it may be 
an old-fashioned notion—that the testimony of 
the defendant York here on the stand would be 
of a great deal more 1mportance than the letter 
which he wrote, it may be self-serving. 

“NR. WoopWoRTH: We will put Mr. York 
on the stand in order to get the record straight. 

“@. Did you receive an answer to this letter? 

“MR. PRESTON: He has already answered that. 
His answer is yes. 

“MR. WOODWORTH: I now show you a letter 
addressed to O. S. York, 5333 James Aveniie; 
Oakland—this is the envelope, and I also ex- 
ios youtme letter. A. Ihis 1s the envelope. 

“UR PRESTON: ‘The envelope cortasmune “the 
reply to your letter to which we objected a mo- 
ment ago. 

“Nie We OURT: It may be identified. 

“MR. PRESTON: It is already identified. 

“MR. WOODWORTH : I offer it for identification. 

“@. Ws wins the Jetter? Just look at sme im- 
mide. /% Wes, ‘thi 1s 1t. 

"Q That is the enveloptr A. Yes 

(The letter ig marked “Defendant's Fetibit 9 
for identification. ) 

“Mk. PRESTON: Q. Was it October or Sep- 
tember that you wrote the letter? A. | had writ- 
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ten the letter about two days after the interview 
with Mr. Moffitt. 

“Q. What month was it? A. September, 
about the 6th. 

“Mr. WoopwortH: You said in your original 
testimony October. Was that an error? A. It 
was about two days after—a day after or the fol- 
lowing day, possibly. 

“MR. WoopwortH: The letter having been 
marked for identification, we offer it in evidence. 

“MR. PRESTON: ‘To which we object on the 
ground it is a self-serving declaration by the de- 
fendant in his own interest, and not admissible. 

“THE CourRT: The objection 1s sustained. 

“MR. WOODWORTH: Exception.” 


( Uranscript.of Record, pp) 246-237.) 


We submit that the remarks and ruling of the trial 
Court constitute substantial and reversible error. The 
defendant York was practically driven upon the stand, 
as was appositely stated by Circuit Judge, now Mr. 
Justice, Day, writing the opinion of the Circuit Court 
of Appeals for the Simth Circuit, in the case of ac: 
Khaight v. United States, 115 Fed. 972, 952-953. Fe 
was said by counsel for defendant York, when the 
trial Judge made the above damaging remarks, for the 
purpose of softening their damaging effect: “We will 
put Mir. York on the stamd in order to get the Tecoma 
straight” (Transcript of Record, p. 236). What else 
could any attorney defending his client’s liberty do or 
say under the circumstances? ‘To have remained silent 
and permitted the remarks of the trial Court to pass 
by unnoticed would have been suicidal. To keep the 
defendant York off the witness stand, after the trial 
Court’s remarks, would have been equally disastrous. 
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Counsel for defendant York, acting on the spur of the 
moment, did the only thing he could, to assuage the 
pernicious effect of the trial Court’s remarks. 

As was well said in McKnight v. United States, 
supra, of a substantially similar situation: 


“Nor does it make any difference that the de- 
fendant afterwards testified. As has been said 
in some authorities, after allusion has once been 
made to the right of the defendant to testify, the 
accused 1s virtually driven upon the stand, or 
remains off at the peril of having inferences 
drawn against him from his silence, when the law 
gives him the right to speak. 

“We are of the opinion that what was said by 
the trial judge in response to the objection of 
counsel as to the right of the defendant to testify 
was not cured by any subsequent statement to the 
jury upon that subject.” 


inmecmat’case, 1t appeared that the court said: 


Sines Count: What is)a question of prootven= 
tirely. Counsel cannot testify for the defendant. 
Col. Breckenridge: No one can make answer 
for the defendant but the defendant himself. 
The Court: He can testify in rebuttal to this 
proposition. Col. Breckenridge: He can do 
more than that, and we object to the statement as 
to his right to testify. The Court: J did not mean 
he could testify in person, but he can introduce 
testimony in rebuttal of the proposition. (dnd 
thereupon the yury were told by the court to dts- 
regard the statement first made.)” 


The Circuit Court of Appeals said, of the language 
used by the trial judge in that case: 


“The Act of Congress of March 16, 1878, pro- 
vides: 


32 


““That in the trial of all indictments, infroma- 
tion, complaints and other proceedings against 
persons charged with the commission of crimes, 
offenses, and misdemeanors, in the United States 
Courts, territorial courts and courts-martial, and 
courts of inquiry, in any state or territory, the per- 
son so charged shall, at his own request, but not 
otherwise, be a competent witness. And his fail- 
ure to make such a request shall not create any 
presumption against him.’ 

“The Act was under consideration in the case 
of Wilson ve U. S., 149 U. 5, 60,13 Sup. Cth 76g 
37 L. Bad. O50. In that case the compremensive 
opinion of Mr. Justice Field leaves little to be 
added in a discussion of the provisions and scope 
of this act. The act was passed in order to give 
the defendant the privilege denied him at the 
common law of testifying in his own behalf. It 
recognized that, while such a statute might be 
available in the vindication of the innocent, it 
does not permit enforced testimony from one on 
trial for an offense. It is distinctly provided that 
a failure to testify should not create any pre- 
sumption against the defendant. In the case of 
Wilson v. U. S., supra, Mr. Justice Field said: 


““To prevent such presamption beime create, 
comment—especially hostile comment—upon such 
failure must necessarily be excluded from the 
jury. The minds of the jurors can only remain 
unaffected from this circumstance by excluding 
ali eeherencedio iC.’ 

“In many of the States it is especially provided 
that no mention shall be made of the failure of 
the accused to testify. This provision is not in the 
Federalestatutes, But, as the Supreme Court ta 
construed it, it is only available to the defendant 
if all reference thereto 1s withheld. ‘The refer- 
ence to the right of the defendant to testify where 
he does not see fit to avail himself of the privilege 
puts him in a position where the jury will draw 
inferences against him from his silence, and the 
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statute which was intended as a shield for protec- 
tion will be turned into a weapon of attack in 
establishing his guilt. ‘There are two lines of 
decisions in the State courts arising upon facts 
disclosing a reference to this right of the defend- 
ant to testify by the court or prosecuting attorney. 


One line of cases holds that, when any reference 
has been made in the presence of the jury to the 
fact that the accused may justify, the error is 
irretrievable, and no subsequent instruction can 
dispel the effect of the allusion. In the very 
instruction not to draw inferences from the silence 
of the accused, the fact is brought to the, minds of 
the jury that he may, if he will, testify in his own 
behalf. Another line of cases holds that when 
ie fury ae told, in clear and emphaue terms: 
that no inference can be drawn against the ac- 
cused because of his failure to testify in his own 
behalf, this dispells the effect of the illusion, and 
ie error rs cured. Im tHe Woalson case, supe, 
while the question was not directly before the 
court as to whether such an instruction would 
eure me error, vir. Pustice Field said: 


““Tt (the Court) should have said that counsel 
is forbidden by the statute to make any comment 
which would create or tend to create a presump- 
tion against the defendant from his failure to 
testify.’ 

“Tf this will prevent a reversal, where unfor- 
tunately reference is made to the right of the de- 
fendant to testify in his own behalf, we do not 
think the record discloses in this case such cor- 
rection of the impression as must have been left 
upon the jury by the statement of the judge that 
the defendant might testify in rebuttal. The jury 
was not told specifically what the statement first 
made was, and, if the jury understood the court to 
refer to the right of the defendant to testify, they 
were not told, as Mr. Justice Field says is the duty 
of the court under such circumstances, in clear 
and emphatic terms, that no importance what- 
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ewer could be attached to the pailure of thesde 
fendant to testify. Nor does it make any differ- 
ence that the defendant afterwards testified. As 
has been said in some authorities, after allusion 
has once been made to the right of the defendant 
to testify, the accused 1s virtually driven upon the 
stand, or remains off at the peril of having 1n- 
ferences drawn against him from his silence, when 
the law gives him the right to speak. 


“WE ARE OF THE OPINION THAT 
WHAT WAS SAID BY THE TRIAL 
JUDGE IN RESPONSE TO THE OBJEC- 
TION OF COUNSEL AS TO THE RIGHT 
OF THE DEFENDANT TO TESTIFY WAS 
NOT CURED BY ANY SUBSEQUENT 
STATEMENT TO THE JURY UPON 
THAT SUBJECT.” 


When an error is shown in a criminal case, it will 
be presumed to have been hurtful to the party against 
whom it has been committed until it appears to have 
been rendered innocuous. 


Miner Vv Ber. of (Oki a, siaommied. 336) 
Pettine v. Ter. of New Mexico, 201 Fed. 492. 


As was well said in the latter case, by the Circuit 
Courk of Appealsefor the Fighth Circuit: 


“The legal presumption is that error produces 
prejudice, and it is only when the fact so clearly 
appears to be beyond doubt that an error chal- 
lenged did not prejudice, and could not have 
prejudiced, the complaining party, that the rule 
that error without prejudice is no ground for 
reversal is applicable.” 


Citing: 
Deery v. Cray, 5 Wall. 735, 807, 808, 18 L. 
Ed. 653; 
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Peer vy. Henmck, 167 U.S, 624, 620, 17 Sti, 
Oro 7, Aaa, Ed. 202. 

Smith v. Shoemaker, 17 Wall. 630, 639% 21 'L. 
Ed. 717; 

oe Vv. Bawe, 104 U. S625; 623006 L. Ed: 
FO; 

Gilmer v. Higley, 110. 3. 47, 50, 27 Supt 
471,26 0b. Ed, 02 

Railroad Co. v. O'Brien, Ino? USS Oonsitonns: 
sap. Cl 11se90 1. Ed. 299 ; 

Mexia v. Olan, WAS: loots) 664, 673, 1) Stun. 
Ol 7 a7 Meroe. 

Railroad Co. v. O'Reilly, £50 U. Seg 2307, 
75 Sup. Ct.820, 390 kL. Ed. 1006; 

Railroad Co. v. McClury, 8. C. Gey 222, 225. 
e20,.4o Med. S60, S62: 

Association v. Shryock, 20°C C. Ee (200, sia 
Fed. 458; 

Armour & Co. v. Russell, 75 &. C. Al 410) a4 
med O14,015, OIL. Be (N.S Boe2: 

haopie v. Becker, 104, E. Rep. gob: 


Meitens €rror 1S apparent im the record, it is pre- 
sumptively injurious to the party against whom it has 
been committed, unless it appears beyond doubt that 
it did not and could not prejudice his rights. 


pememele v. UU. S., 150 Fed. 56, 59, s. c. 205 
Ue ie et (Ab aly Can. 

“it Gtimammalecases courts are not inclined tapbe 
as exacting with reference to the specific char- 
merer Of the objection made as in civil cages. 
They will, in the exercise of a sound discretion, 
sometimes notice error in the trial of a criminal 
case, although the question was not properly 
raised at the trial by objection and exception.” 
(Citing: Wiborg v. United States, 163 U.S. 632, 
Ogo, 41 b. Ed. 289, 299; 10 Sup: Ce Reap. 1 naz, 
1197.) 

Crawford v. United States, 212 U.S. 183, 1 


ee ik. Ed) 465, 470. 
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“Tt 1s the rule of law of this jurisdiction, often 
repeated, that, when error is apparent in the 
record, 1t was presumptively injurious to the party 
against whom it was committed, ‘unless it appears 
beyond doubt that the error did not and could not 
prejudice the rights of the party.” Vicksburg 
m. RK. G6. vy. OWeten, 119 U. 8. 90, 9"Sup.. Ce 
118, 30 L. Ed. 29; National Biscuit Company v. 
Nola i136 Fed. og Fo C. C. A. agee Sige 
Russell, golowa, 569, 58 IN. W. ors, 25 lo. BA 
195; People v. N. Y. C. Ratlway, 29 N. Y. 430; 
State v. Cooper, 45 Mo. 64. 

“Without discussing the question suggested as 
to whether or not there was sufficient exception 
saved to this instruction, it is sufficient to say 
that in a criminal casé where “a pin enter 
is committed im a matter vital to the ‘de 
fendant, especially in a case Ike this, 
where the defendant received the severe 
punishment of one year and six months in the 
penitentiary im additiom 16 the fime, “# is site 
province of the Appellate Court to compecmenre 
(Citing: Wiborg v. United States, 1603 Ula 
633, 656, TO Swp. Ct. 1127, 41 L. ed. 260% Cigae 
wv. United States, 197 U.S. 207, 221, 222, 25° Samp. 
(Cf veered. 720.) © 


Williams v. U. S., 158 Fed. 30, 36. 
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If. 


Trial Court erred in refusing to admit the letter writ- 
ten by defendant York in reply to the letter received by 
him from his brother, written by the brother to him at 
the instigation of Secret Service Agent Moffitt, especially 
where the Court had permitted the contents of the letter 
written by the defendant’s brother to be introduced in 
_evidence, and had also permitted the Government wit- 
nesses, on the prosecution’s case in chief, to testify to 
portions of conversations involving the letter written by 
defendant York’s brother at the instigation of Secret 
Service Agent Moffitt. 


The refusal of the trial Court to permit defendant 
York to introduce in evidence his reply letter (see De- 
fendants’ Exhibit 1 for identification, Transcript of 
Records, p. 406; see Appendix for complete copy of 
exhibit), is covered by assignment of error number 
XX XI, which is as follows: 


“The Court erred in refusing to admit in evi- 
dence, during the examination of the defendant 
Karr, the letter written and sent by the defendant 
Rollie A. York to his brother O. S. York, which 
said letter was marked ‘Defendant’s Exhibit 1 for 
identification.’ ” 


The following assignments of error also relate to 
substantially the same ruling: 


(Assignment of error No. XXXIIT): 


“The Court erred in stating in the presence of 
the jury as follows: 


“(Tre COURT: We are running up against 
that letter again. 
“CNMIR, WOODWORTH: I know we are. 
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“ “THE Court: My opinion is—it may be an 
old-fashioned notion—that the testimony of the 
defendant York here on the stand would be of a 
great deal more importance than the letter which 
he wrote; it may be self-serving.’ (Transcript 
of Record, p. 407.) 


(Assignment of error No. XXXIV): 


“The Court erred in refusing to admit in evi- 
dence, during the examination of the witness 
O° 3S. York, the letter written and sent by the de 
fendant Rollie A. York to his brother O. S. York, 
which said letter was marked ‘Defendant’s Ex- 
hibit 1 for identification.’” (Transcript of Rec- 


ord, p. 407.) 
(Assignment of error No. XXXVII): 


“The Court erred in refusing to admit in evi- 
dence, during the examination of the defendant 
York, the letter written and sent by the defendant 
York to his brother O. S. York, which said letter 
was marked ‘Defendant’s Exhibit 1 for identifica- 
tion.” (Transcript of Record, p. 408.) 


The reasons given by the trial Court were two-fold: 
(1) “That the testimony of the defendant York here 
on the stand would be of a great deal more importance 
thaw the letter witich he wrote”; and (2) “It iniayaie 
selixserving.” (Pranseript of Record, p. 407.) 

As to the first reason for its ruling, we have already 
argued, and again submit, that the trial Court erred 
and violated one of the most substantial and funda- 
mental rights of a defendant. 

As to the second ground, while it may be conceded 
that self-serving statements are not in general admissi- 


39 


ble, still they are admissible when the prosecution pro- 


duces the conversation in which they are contained. 


The rule is well settled that, “when statements con- 


cerning admissions are received against defendant, he 


may prove his self-serving statements in connection 


therewith, by reason of the rule admitting the whole 


conversation.” 


2c. 427. 

Burns v. State, 49 Ala. 370; 

Hecople ¥. Hstrado, 49 Cal. 171; 

imeopie Vv. Warrell, 31 Cal. 570: 

Walker v. State, 28 Ga. 254; 

Morrow v. State, 48 Ind. 432; 

McCulloch v. State, 48 Ind. 109; 

Miate Vv. imadis, 29 lea. Amn. 356, 1 50. 617; 

State v. Napier, 65 Mo. 462; 

State v. Branstetter, 65 Mo. 149; 

pate V. Janerson, 02 IN. ©. 520; 

Shackelford v. State, 43 Tex. 138; 

Lancaster v. State, (Cr. App. 1895) 31 S. W. 
515; 

Rogers v. State, 26 Tex. App. 404, 9 S. W. 762; 

Donmeana Vv. State, 25 Lex. App. 173,77 5S. VW. 
g02,8 Am. St, Rep. 437; 

Shrivers v. State, 7 Tex. App. 450; 

State v. Mahon, 32 Vt. 241; 

Dogemy. State, 11 Lex. App. 110. 


Secondly: The reply letter of the defendant York 
should have been admitted under the rule that where 
the evidence shows that a letter of accusation is sent 


to a defendant and received by him and answered or 


acted upon by him, he is entitled to show his answer 


or declaration even though it be self-serving. 


People v. Colburn, 105 Cal. 648, 651; 
Crawford v¥. U. S., 272 U. 8. 183, Too. 
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Thirdly: ‘The reply letter should have been admit- 
ted for the purpose of impeaching the testimony of 
the prosecution’s witnesses Moffitt and Foster, who 
were permitted to give their recollections of what 
the defendant York told them he had stated in an- 
swering his letter to his brother. 

As was said by the Supreme Court of the State of 
Calitormiaum People v. Estrado, agi@aleayi, 17 3- 


“It was not error to permit both statements to 
go to the jury, that by comparison of the one with 
the other it might be ascertained how far the 
allegations of Cotta were admitted by Estrado to 
be true. The statement of Cotta, however, so far 
as 1t was contradicted by, or was irreconcilable 
with that of Estrado, was not evidence against 
him, and if Estrado’s statement in respect to the 
actual conflict was correct, he was innocent of 
any crime. It cannot be assumed that the state- 
ment of Cotta, where denied by the defendant, 
had any appreciable weight with the jury.” 


On any one, or more, or all, of the grounds above 
stated, the reply letter of defendant York should have 
been admitted. 


The prosecution produced the conversation in which 
the Government witnesses were permitted to testify 
to that portion of the conversation which related to 
the sending of a letter to defendant York by his 
brother at the request and instigation of Secret Service 
Agent Moffitt and to its subsequent destruction by the 
defendant York. 

Thomas B. Foster, a Secret Service Figen, wan 
asked by the prosecution on direct examination what 
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the defendant York said when arrested and to state 
the conversation on that subject: 


(MR. PRESTON): “O. Did Mir. You, at the 
time you made the arrest, say anything to you 
about—ask you anything about what you ar- 
rested him fore State the conversation on that 
subject, if any.” (Transcript of Record, p. 56.) 


The ‘witness thereupon proceeded to detail a por- 
tion of the conversation, and, in doing so, stated: 


‘“T asked Mr. York what he had done with the 
letter that had been written him by his brother 
with reference to the cases, and he said he had 
destroyed it. 

“Q. Where did he say he was at the time he 
received the letter from his brother? A. He was 
in Columbus, Ohio, and he destroyed it either 
figete or aiter he leit Columbus. 

“Q. Did he tell you what the subject matter 
of that letter was, or any part of it? A. No, he 
did not tell me what it was. 

"Q. efilas lac a brother? A. al ana’ ittermed 
that he has. 

“Cy. ‘What are higinitialsr A. O. 8. 

“OQ. Where does di@ liver A. Pie lives in 
Oakland. 

“QO. A police officer? A. Yes.” (italics ours.) 


(Transcript of Record, p. 58.) 


Wherefore, the conversation with teferemee to thie 
letter in question was brought out by the prosecution 
on their case-in-chief and upon the direct examination 
of their own witness. 


On cross-examination, the witness Foster was per- 
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mitted to give his version of the response the defend- 
ant York had written to his brother, as follows: 


“Q. Now, you have stated that Mr. York 
told you that he had received a letter ironmeime 
Drover; A. Weg = =< * 


“Cy Drdhyoumever receive ateply to thamler 
fer— Wave meade this statement rather ine 
curately—did Mr. York tell you that he had ever 
written a response to that letter? A. My recol- 
lectwonasranan he sdid. = = 

“Q. Did Mr. York tell you what answer he 
ii@emade to the letter, otuhis brother: 

“MR. PRESTON: To that we object on the 
ground it 1s not cross-examination. 

“MR. WOODWORTH: Yes; you asked him about 
mas letter, Nir. Presson, 

“MR. PRESTON: I asked him about destroying a 
letter. 

“MR. WoopdworTH: I am talking about the 
same letter. 

“a, | think if my recollection seryesmim= 
correctly, Mr. York said that he had nothing to 
say regarding the counterfeiting matter other than 
what the secret service already knew. 

“Q. That is the only answer he made to you? 

“A. That is my recollection of tt, that is the 
purport of it, anyhow. 

“QO. That was with reference to the contents 
of that letter? 

ae, Wes. 

“QO. Of the letter which he wrote to his 
brother in answer to the one his brother sent? 

oF ad 5 

“MR. PRESTON: Q. Do I understand you to 
say that Mr. York told you that the letter con- 
tained nothing more than the secret service al- 
ready knew? 

“a BE 

“QO. What was there about the letter—did 
Mr. Moffitt write him a letter? 
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“A. Mr. Moffitt wrote—he did not write a 


letter. 

“Q. What did you mean a while ago by say- 
ing Mr. Moffitt wrote a letter? 

“A. No. Mr. O. S. York wrote a letter, as I 
understand it, after Mr. Moffitt had seen him. 

‘Mr. WooDWORTH: In other words, Mr. O. S. 
Nome a brother of the defendant, awrote a letter 
to the brother at the instance of Mr. Moffitt; is 
that not the factr 

“A. I don’t know whether that is the fact or 
not. I was not there, Mr. Woodworth. 

“MR. WOODWORTH: Very well. 

‘MR. PRESTON: Mr. York’s brother wrote that 
letter, Mr. Moffitt did not write it? 

YAS WUhatismy information. his ism) hear 
say, as far as that is concerned. 

“MR. WOODWORTH: We will put Mr. Mofhtt 
on the stand. At this time I will ask these gentle- 
men to produce all of these letters which they re- 
cemved irom Wir, Karror Mr. York. 

Ming eRESION :  Asetareas | am concermedsan 
have no objection to that.” 


(Transcript of Record, pp. 61-62.) 


When Chief Secret Service Agent Moffitt was 
placed on the stand by the prosecution he admitted 
that the letter from the defendant York’s brother to 
the defendant York had been written at his instance 
and that he had the answer of the defendant in his 
possession, which he produced in court, but the court 
declined to admit the letter upon the grounds and for 
the reasons above stated. 

The record shows that it was the prosecution that 
again brought out the subject of the letter in question 
during their direct examination of Chief Secret 


Service Agent Moffitt. 
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(MR. PRESTON): “Q. Did you say anything 
to Mi isarr about tie receipt of a leteme” Aed 
did. 

“Q. What was thate A. I asked him if Mr. 
York had received a letter from his brother and 
he said he had. I said, ‘Did you see the letter’ 
and he said ‘Yes.’ I asked him what the contents 
were and he said it was relating to a converation 
that I had with his brother in Oakland about 
October 4, or at least September 4. 

“Q. Did he say anything about whether or 
not this Stockton case had been taken up by the 
authorities herer A. Yes. 

“QO. What did he say in that connection? 

“A. Well, he said York had written his 
brother a letter and in reply— 

“MR. WOODWORTH: Q. What is that? 

“A. He said that York had written his brother 
@ letter in reply to the one he had. secewed, 4 
registered letter, I believe.” 

(Transcript of Record, p. 76.) 


On cross-examination, he testified: 


“Q. Now, you have spoken of a conversation 
you had with Mr. Karr with reference to a letter 
which had been received by Mr. York. I will 
ask you, did you ever see that letter received from 
Mr. York’s brother? A. Which Mr. York have 
you got reference tor @. 1 have reference to Mie 
brother of the defendantr A. Never saw wi, Gao: 

“©. You never saw the letterr A. 1 newem 
saw it. 

“Q. You have not seen the letter to this dater 

“>. . I fhave mever seen that lemter, no; 

“Q. Do you know where that letteras? A.W 
don’t know. I have seen the letter written by the 
defendant to his brother, but not the letter writ- 
ten by the defendant’s brother to the defendant. 

“Q. All right. TWen. you have newer seen, ire 
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letter written by Mr. York’s brother, the defend- 
amt's brother) to Mr. Yorke A. Never. 

“Q. Did you ever have a conversation with 
Mr. York, the defendant, with reference to that 
fewer: GX. Widid: 

“Q. What was that conversation? <A. Well, 
he simply said that his brother had written him 
tellang him «lk had been to see him, and T asked 
him where the letter was and he said that he had 
not it. 

“Q. Did he say what he had done with the 
Levers 

“A. I don’t remember. Some one of the two 
said that the letter was torn up. 

"@) Wow, did you ever see the letter which 
Mr. York’s brother wrote at your instancer A. 
Not at my instance, no. 

“MR. PRESTON: To which we object upon the 
ground it 1s assuming a fact not in evidence. 

“MR. WooDWORTH: We will show that. 

“Q. Did you have some interview with Mr. 
homes brother with reference to the detendantr 
ae. WP did. 

“Q. When was that? A. Do you want me to 
relate the whole affair? 

“MR. PRESTON: Q. If you are going to relate 
amy, relate 1t all. 

“A. I spoke to Mr. Preston about this matter, 
and I told him that I understood that Mr. York 
had a brother in the police department in Oak- 
land. 

“MR. WoodDWoRTH: Of course that is not 
proper. 

“MR. PRESTON: Q. Confine yourself to what 
transpired between yourself and Mr. York’s 
other; A. Well, | went to see Mr. Bork, Fl 
think it was the 4th of September, and I told him 
about the Stockton incident, and that I believed 
that his brother knew more about these coins than 
he said that he knew; I said that we were en- 
deavoring to clear the matter up and we would 
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like to get at the bottom of it, and I asked him if 
he would communicate with his brother and ask 
his brother if he would not give me some infor- 
mation that would lead to the clearing up of this 
matter. 

“Q. By clearing up the matter what did you 
meanpr 

“A. The circulating of these counterfeit five 
dollar coins, and also the Stockton incident. 


“OQ. You also had reference to the manufac- 
ture of these coins? 
oe lecertamly did. 


“Q. Now what else did you stater A. I 1cha 
Mr. York that I could make him no promises, 
and everything I said would not be considered 
aS a promise; if he wanted to do anything @ 
would take him to the United States Attorney and 
have a talk with the United States Attorney. So 
he said—the man didn’t even know his brother— 
he said ‘I will write him either today or tomor- 
row. That was Saturday. He said ‘no later than 
tomorrow.’ He said ‘Just as soon as I get a reply 
from him I will let you know.’ I never heard 
from him. 

"©. You mever did hear from him? Ay ig 

“Q. Didn’t you at that time say to Mr. York’s 
brother, that you were sure that the defendants 
had not made these coins because they did not 
have the mechanical ability or training for that 
purpose—did you ever make that statementr 

“A. J did not say those words. 


“Q. What words did you use? A. I said, ac- 
cording to Mr. Foster—I was going on Mr. Fos- 
ter’s theory—that is, from reading his report— 
Mir. Foster had reported these men had been em- 
gaged in the railroad business and did not think 
that they were skilful enough to make these coins. 
That was the theory that was going on, but I 
believed that some other man had made the coins 
and that they were simply the tools of the maker 
and were passing it. 
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“Q. Did vou not also say to Mr. York’s 
brother and authorize him to state in this letter— 
ask him to take his brother into his confidence— 
did you not say that, or words to that effect? 
A. 1-told him to communicate with his brother; 
I did not say anything about his confidence. I 
presumed that he would do that anyhow.” 


(Transcript of Record, pp. 82-85.) 


Further cross-examination was indulged in and the 
feply letter avritten by defendant York to his brother, 
in answer to the accusatory letter, was offered in evi- 
Wemce, but the Court, after reading the reply letter, 
refused to permit it to be admitted. (Transcript of 
Record, p. 88.) 

The reply letter was thereafter offered several times 
in evidence, with the same result. The envelope and 
ewer syere marked: “Deft. Exhibit No. “I” (for 
Ident.)” and the original is now on file in this Appel- 
late Court with all of the other original exhibits, it 
having been stipulated: ‘“Uhat all Exhibits intro- 
g@m@eed upon the trial of the above entitled cause and 
now in the custody of the Clerk of the Court shall be 
deemed to be included as a part of the foregoing Bill 
of Exceptions with the same effect in all respects as 
i wmcorporated in said Bill of Exceptions.” (Tran- 
geript of Record, p. 350.) 

For the convenience of this Court, we have inserted 
meopy of the reply letter in the Appendim® to this 
Opening Brief. 

Furthermore, Chief Secret Service Agent Moffitt 
was, like the preceding witness Secret Service Agent 


Foster, permitted to give his version or recollection of 
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what defendant York told him he had stated in the 
reply letter, as follows: 


“A. I think he said that his brother wrote or 
at least Mr. York wrote his brother that he had 
nothing to say regarding— 

“Q. —that he had nothing to say? 

“A, —regarding the counterfeiting. That 1s 

my recollection of it.’ (Transcript of Record, 


PCO») 


This witness makes the further astonishing state- 
ments: 


“Q. Didn’t you talk about the motive he had 
—the reason? A. I didn’t want to know anything 
about his motive. 

“Q. You did not. All you desired to know 
was if he had passed it? A. Sure. 

“Q. And the motive with which a man passes 
coin makes no difference to your? A. I don’t 
know anything about the motive. 

“Q. Don’t you know it is the principal thing 
in this case, the motivee A. I don’t know any- 
thing about it.” (Transcript of Record, p. 91.) 


Therefore, when the case for the prosecution had 
closed, the record shows the prosecution had produced 
the conversations which contained references to the ac- 
cusatory letter and to the reply letter from the de- 
fendant York; that they were permitted to show that 
a letter of accusation had been sent by the defendant 
York’s brother to the defendant York at the instanee 
of Secret Service Apemt Momitt; that the defendanm 
York had recemved the accusatory letter; that Gad 
letter had been destroyed by him shortly after re- 
ceiving it; that, during the conversation Secret Service 
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Agent Foster had with York upon the latter’s arrest, 
one of the first and important questions asked of de- 
fendant York was as to what he had done with the 
letter written by his brother to him. 

Furthermore, both Secret Service Agents Moffitt 
and Foster were permitted to give their recollections 
—their versions—of what defendant York had told 
them he had written in the letter to his brother, which 
way anything but favorable to the defendant, Secret 
Service Agent Foster testifying, as to his version, as 
follows: 


“Mr. York said he had nothing to say regard- 
ing the counterfeiting matter, other than what the 
secret service already knew.” (Transcript of 


Record, p. 62.) 


Secret Service Agent Mofhftt’s version was substan- 
tially the same. (Transcript of Record, p. 89.) 

Under the well settled doctrine, constituting an ex- 
ception to the general rule, that statements and dec- 
larations of the accused in his own favor are inadmis- 
sible, which exception is, that when the self-serving 
statements are made evidence by the prosecution in 
producing the conversations in which they are con- 
tained, then the defendant is entitled to the admission 
of such self-serving statements, the defendant York, 
in his defense, as well as his co-defendant Karr, should 
have been permitted to introduce the response which 
defendant York made to his brother in answer to the 
létter written him by his brother at the instigation of 
Chief Secret Service Agent Mofhtt. One portion of 
the conversation relating to the letter having gone in, 
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the defendants were entitled to the whole conversation 
relating to both letters—both the accusatory letter and 
the exculpatory letter. 

Especially so, when the court, sua sponte and of its 
own volition, when the defendant’s brother, O. S. 
York, was examined as a witness on behalf of the de- 
fendants, allowed him to testify as to the contents of 
the letter of accusation: 

“THE Court (Intg.): I was about to state 
that you could show by him what the letter was. 
That 1s the only material matter, the letter itself 
apparently having been destroyed.” (Tran- 
Stmipi of IWeeord, p. 2359) 

Thereupon the witness O. S. York was permitted to 
state the contents of the letter of accusation. Bins 
when the defendants offered to introduce the reply— 
the exculpatory letter—offered to show that the de- 
fendant York had immediately acted upon said letter 
of accusation and answered it, offered to show that the 
letter which he wrote was not as testified to by the 
witnesses Foster and Moffitt, offered to show that the 
contents of the letter itself would negative any idea 
or impression that the defendant York had any sinister 
design in destroying the letter sent to him (the fact 
of destruction having been brought out by the prose- 
cution on direct examination of its witnesses and dur- 
ing its case in chief), the Court denied him that right, 
stating: 

“My opinion is—it may be an old-fashioned 
notion—that the testimony of the defendant York 
here on the stand would be of a great deal more 


importance than the letter which he wrote; it 
may be self-serving.” 
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During the examination of the defendant Karr an- 
other attempt was made to introduce the reply letter 
written by defendant York, and the following pro- 
ceedings took place: 


“Mr. Mofhtt asked me if Mr. York ever re- 
ceived the letter. J think it was on the second 
meeting that he asked me. At the end of this 
conversation he put me in the jail and the next 
day he came again to talk to me. That would be 
the 8th of October, I think. I was arrested then. 
fold numa that vir, York had yeceived that lcter 
and he wanted to know if this R. A. York an- 
swered it, and | said he had. He said where 
from, and I said from London, Ontario. He said 
he certainly did not. Mr. Moffitt said he said he 
mid mot. 1 saw the letter Mr. ©..5. York wiote 
to his brother, concerning Mr. Moffitt’s propo- 
sition. I saw the answer that Mr. York wrote in 
London, because he handed it over to me and I 
Heaaeit, the same letter. 

“MR. WooDWoRTH: Now, if your Honor 
please, | do not desire to— 

“THe Cougar: eas hardly worth while, but 
you may make the offer again. 

“MR. WoopworTH: I wish to call your 
Honor’s attention to an authority, if you would 
Gare to hear it; 1f not, I will let the matter go: 

“THE CourRT: It is the same letter? 

“MR. WOODWORTH: It is the same letter; and 
while the general rule is as your Honor said, after 
working until twelve o’clock last night [ dis- 
covered an exception, and the exception applies to 
this case. 

“Tire CourT: What is this exceptionr 

“Mr. WoopworTH: The exception is, when a 
letter is addressed by a third party to one of the 
parties in interest, as it was in this case, calling 
for an answer, and that that answer 1s given, that 
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then it 1s Competent as an exception to this gen- 
eral rule to admit that letter. We make the offer. 


“THE CourRT: The offer is denied. 
“MR. WOODWORTH: Exception. 


“(Witness continuing): f saw the letter that 
was sent, anyway. Do you want the conversation 
with Mr. Mofhtt—do you want me to go right 
ahead with it? Vhis ts the one about the letter. 


This is the second conversation. Mr. Moffitt tn- 
sinuated to me that Mr. York did not write any 
such letter, and I told him that he certainly did 
write the letter, because I saw it. He said, ‘There 
was no letter received at my office before I left. 
‘Well, I said, ‘then the letter is in your place, 
unless O. S. York has it, because, I said, ‘That 
fellow 1s a truthful, honest fellow, and if he told 
you he would, he would have done it. He said 
he did not receive tt, and he insinuated—He told 
me that we were running away, or tried to get 
away after we got that letter, and I told him that 
we had laid off, that he could go and check it up 
by the railroad company, before this letter had 
ever come, and he could go to the post office and 
find out when that letter arrived in Columbus, to 
see if it was not the fact that we had laid off be- 
fore we know anything about this letter.” (Tran- 
script of Record, pp. 163-165.) 


MWierefore, we find that not only are the Seeier 
Service Agents permitted, on their direct examinations 
ard during the \préseitation of the case im clict on 
behalf of the prosecution, to testify to the existence of 
the accusatory letter—to conversations involving that 
letter—and to its destruction by the defendant York, 


evidently to impress the jury that this act of destruc- 


tion was a circumstance indicative of a guilty con- 
science, and not only are the Secret Service Agents 
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permitted to give their own versions of what the de- 
fendant York had told them he had written to his 
brother in answering the accusatory letter, which was 
anything but favorable to the defendants, but we find 
that the Secret Service Agents threw out the insinu- 
ation that the defendants, on the receipt of the ac- 
cusatory letter, planned to run away and become fugi- 
‘tives from justice. 


Yet, in the face of all this, the Court declined to ad- 
mit the answer of defendant York to the accusatory 
letter, which would have dispelled any impression per- 
mitted to creep into the minds of the jury that the de- 
fendant York, when accused of the offense by his 
brother, did not promptly and vigorously deny his 
guilt and protest his innocence and conclusively show, 
by the contents of the letter itself, that he had no 
guilty or sinister purpose in destroying the letter from 
his brother and certainly no intention to run away and 
become a fugitive from justice. | 

The insinuation was constantly thrown out by the 
prosecution during the trial of the case, that, when the 
defendants left Oakland, California, to go to other 
States in search of employment, they were in ef- 
fect endeavoring to run away and that their search 
for employment was but a mere ruse on their part. 
If only to repel that unjust insinuation, the reply of 
defendant York to the accusatory letter should have 
been admitted. 

(See cross-examination of defendant York, Tran- 
teript of Record, pp. 269-271.) 
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When the defendant York testified, the following 
proceedings took place: 


“I received a letter from my brother with ref- 
érence to this*matter. | answered that letter. 

“MR. WoopwortH: I make the same offer 
now and take an exception. 

“YHE COURT: Whe objection will pessusiaynrear 

“MR. WOODWORTH: Exception. 

‘(Witness continuing): Then after that I was 
brought here, after three weeks in Salt Lake. 

“THE COURT: You aré speaking of theplenien 
that he sent to his brother, not the one he re- 
ceived? 

“MR. WOODWORTH: Q. The one you received 
has been destroyed, has it not? A. I destroyed 
that. 

“NMR. WOODWORTH: I have reference to a let- 
ter that he returned in reply to the letter wien 
he received from his brother.” (Transcripts 
Record, pp. 268-269.) 


The general rule on the subject of self-serving dec- 
larations is well stated in 12 Cyc. pp. 426-434, as 
follows: 


“The statements and declarations of the ac- 
cused in his own favor, unless they are a part of 
the res gestae, or unless they are made evidence by 
the prosecution in producing the conversation in 
which they are contained, are not competent in 
his favor on the trial.” 


People v. Rodley, 131 Cal. 240; 
People v. Prather, 120 Cal. 660; 
U.&. ¥. Crag, 20 Fed. Cas. 14883; 
WS. vw. dma, 260) Fed. Cas. 1gaao; 
U.S. y. Mealbuen, 20 Fed, Cas.15704. 


“When statements concerning admissions are re- 
ceived against defendant, he may prove self-serv- 
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ing statements in connection therewith, by reasan 
of the rule admitting the whole conversation.” 


2 Cyc. p. 434; 
People v. Estrado, 49 Cal. 171; 
People v. Farrell, 31 Cal. 576. 


‘“Tetters Addressed to Accused: Letters writ- 
ten by the person injured or by third persons, 
addressed to the accused and received by him, 
but never answered or acted on by him, are not 
admissible against him unless they are part of 
the res gestae. Nor is his failure to answer them 
an admission of the truth of the statements con- 
tained in them. In this respect they differ from 
oral accusations, because otherwise the accused 
would be at the mercy of any letter writer whose 
name or address he did not know.” 


12 Cyc. 434; 
People v. Colburn, 105 Cal. 648, 38 Pac. 1105; 
People v. Fitzgerald, 156 N. Y. 253, 50 N° E. 


40; 
Willett v. People, 27 Hun. (N. Y.) 469; 
People v. Tauke,o N. Y. St. 638; 
faeopie v. Gacen, 1 Fark, Cr. (iN. %.) ie: 
Packer v. United States, 106 Fed. 906, 46 C. 
Cm, 2. 


If defendant has acted upon the information con- 


tained in the letter, or if he has answered it, so much 


of the letter as prompted his action or received his 


answer 1s competent. 


People v. Colburn, 105 Cal. 648, 38 Pac. 1105; 
State v. Stair, 87 Mo. 268, 56 Am. Rep. 449; 


12 Cyc. 434. 
In People v. Colburn, 105 Cal. 648, 657, it was well 


said: 


“The possession of unanswered letters is not 
such evidence of acquiescence in their contents as 


56 


to make them admissible in a civil case, and a 
letter found upon a prisoner when arrested has 
been held to be no evidence of the facts stated in 
it. (Rapalje on Criminal Law, sec. 283; Whar- 
ton on Criminal Evidence, sec. 682; People v. 
Green, 1 Park, Cr. Rep. 11; Commonwealth v. 
Edgerly, 10 Allen, 184; Smiths v. Shoemaker, 
17 Wall. 630.) 

“There are exceptions to the rule, as, for in- 
stance, where it is shown that the defendant has 
acted upon the information contained in the letter 
or where he has answered it, in which case so 
much of the letter as is explanatory of his answer 
is admissible, or where the party receiving the 
letter has by his acts or conduct invited the send- 
ing of it to him.” 


In Crawford v. United States, 212 U.S. 183, 53 L. 
Ed. 465, it was held by the Supreme Court of the 
United States (quoting from the syllabus) : 


“A letter written by counsel for the accused, 
with the latter’s consent, and by his direction, in 
reply to a letter charging him with having ab- 
stracted certain correspondence from the files of 
a corporation, should be admitted in evidence in 
a Chima case to explaim the letter of accwea 
tion, already admitted in evidence without objec- 
tion, for the purpose of showing a suppression or 
spoliation of evidence.” 


In that case, it appeared that the prosecution had 
been permitted to introduce a letter written by a wit- 
ness for the prosecution (one Aspinwall) to defend- 
ant as relevant as tending to prove that the defendant 
was charged by that witness with abstracting the letter 
from the files. The answer written by the defendant 
to this accusatory letter was offered by him “when the 


Li 


case was with him * * which, on objection, 


fee ruled out.” (212 U. 8, 183, fo9, 53 L. Ba. As, 


472.) 
The Supreme Court said: 


“It 1s plain that the letter from the witness As- 
pinwall to the defendant, making the charge that 
defendant took the letters, as above stated, was 
put in evidence by the government for the pur- 
pose of endeavoring to show that the defendant 
had surreptitiously taken evidence which might 
possibly be used against him upon his trial. The 
response of defendant to such letter should have 
been admitted as explanatory of the letter of ac- 
cusation. Without the letter of explanation the 
other letter should not have been received. * * * 
If the letter were admitted, then the answer to it 
should also have been admitted. The court 
seemed to agree that if the answer had been made 
by the defendant personally, instead of by his 
counsel, it might have been admissible, but that, 
as defendant did not himself write the answer, it 
could not be admitted. ‘The court stated, when 
the offer was first made by defendant’s counsel to 
put the answer to the letter in evidence, that it 
was not proper to offer any of his evidence at that 
time, while the case was with the government, 
but the answer was subsequently offered in evi- 
dence by defendant’s counsel, when the case was 
with him, and, under objection, was again re- 
jected. So the defendant had the accusing letter 
put in evidence against him and was not permitted 
to have his answer, through his counsel, admitted 
RI ee = 

“When the letter was first offered and received 
in evidence on the part of the government the 
defendant had not been placed on the witness 
stand, and after he had been on the stand _ this 
evidence was retained, while the defendant was 
not permitted to show what his written answer to 
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the charge of spoltation was, because the answer 
was written by his counsel (although by his d1- 
rection and under his authority), and not by him- 
self personally. An explanation of the reason for 
his taking the letters might be quite material to 
enable the jury to come to a decision as to the 
moral make-up of defendant, but he was not al- 
lowed to fully give it. The court of appeals also 
held that the answer to that letter, concededly 
written by defendant’s counsel, was plainly inad- 
missible, but that, even if its exclusion had been 
error, it was cured by the fact that the defendant, 
when on the stand, testified to the same explana- 
iton of fis action, 7. ¢., that he understood uaa 
Aspinwall had consented that he take such of the 
files as he desired. 


“We do not think that the letter written by 
counsel for the defendant was inadmissible. ‘The 
defendant had in substance testified that it was 
written by his counsel, with his consent and by 
his direction. In other words, that counsel was 
acting simply as the agent and under the direc- 
tion of his principal, the defendant in the case. 
It was not necessary that such letter should be 
written by the defendant personally, in his own 
handwriting. The importance of the matter lies 
in the fact that defendant, as soon as the accusa- 
tion was made, had, through his counsel, acting 
under his direction, explained the charge made of 
secretly taking evidence which was in the hands 
of a third party, and which he feared might be 
used against him. The defendant did on the trial 
lestify to the same explanation as contained in 
the letter of his counsel, t. e., that Aspinwall in 
substance consented to the taking of the letters, 
but it is doubtful tf such evidence cured the error 
of excluding the letter, written at once after the 
accusation was made and long before the trial, in 
which letter he admitted and explained the taking, 
showing it was from no desire to suppress evt- 
dence, but, on the contrary, to preserve it * * * 


De, 


“There 1s a presumption of harm arising from 
the existence of an error committed by a trial 
court against the party complaining, in excluding 
material evidence on a trial, especially before a 
jury. It 1s only in cases where the absence of 
harm is clearly shown from the record that the 
commussion of such an error against a party seck- 
ing to review it 1s not cause for the reversal of 
the judgment. (Citing Deery v. Cray, 5 Wall. 
795, 807, 18 L. Ed. 653, 657; Smith v. Shoemaker, 
iwi al 8020,21 LL. Ed, 717.)” 


We submit that the rule, laid down by the Supreme 
Court of the United States in the case of Crawford v. 
U.S., supra, is controlling of the situation in the case 
at bar. 


The trial court permitted the Secret Service Agents, 
during the presentation of the case of the prosecution 
in chief, and on direct examination, to prove a por- 
tion of a conversation relating to the letter of accusa- 
tion written to defendant York by his brother at the 
instigation of Secret Service Agent Moffitt; it per- 
malted them to testify that this letter had been de- 
stroyed; it permitted the testimony on the part of 
Secret Service Agents Moffitt and Foster as to the an- 
swer that defendant York had made in his written re- 
ply to his brother, which was anything but favorable 
to the innocence of the defendant; afterwards, when 
the case was with the defendants, the trial court, of 
its own volition, permitted defendant York’s brother 
to testify as to the contents of the letter he had written 
to defendant York; and yet, having permitted all these 
matters to go before the jury, refused to admit in 
evidence the reply of defendant York to the accusatory 
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letter written at the instigation of the Secret Service 
Agent. In this, we respectfully submit, with the 
greatest deference to the learning and ability of the 
trial Judge, that he was in error. 
AAs was well said in the case of Crawford v. United 
States, supra: 
“The response of defendant to such letter 
should have been admitted as explanatory of the 
letter of accusation. Wuthout the letter of ex- 


planation the other letter should not have been 
received.” 


Furthermore, contents of the accusatory letter hav- 
ing been admitted and it having been shown that it 
was written at the instigation of the Secret Service 
Agent, and also that the accusatory letter had been 
destroyed by the defendant, it was highly important 
that his reply should be snown to the jury so that 
they could see for themselves that the destruction of 
the letter was innocent on his part and was not done 
with the idea of concealing anything. For all that 
we know, the prosecution having proved the destruc- 
tion of the accusatory letter, the jury may have 
thought that the defendant York destroyed it from a 
consciousness of guilt, whereas his reply made im- 
mediately and without hesitation would have shown 
his absolute denials and protestations of innocence and 
that he had no criminal motive in destroying the ac- 
cusatory letter; also, to offset any impression created 
in the minds of the jury that, after receipt of the letter, 
the defendants sought to run away. 

Again, ag held im the cagesof Cra@ford v. U. &., 
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supra, his explanations in his reply letter, “might be 
quite material to enable the jury to come to a decision 
as to the moral makeup of defendant, but he was not 


allowed to fully give it.” 


Another authority, directly in point, is the case of 
Bager v. The State, 11 Vex. Cr. App. Rep. 110, F7F2- 
7%, where the Court of Appeals of the State of Temas 
said: 


“The State, on the examination of Woolsey, her 
own witness and the alleged owner of the stolen 
articles, had drawn out part of a conversation 
between witness and defendant in which witness 
stated he had charged defendant with the theft. 
On cross-examination with regard to this conver- 
sation, defendant asked him to state what was the 
defendant's reply to the accusation of theft. On 
objection by the State the court refused to permit 
the evidence, for the reasons that the statements 
so made by defendant were not only self-serving 
declarations, but, having been made long after 
the offense was committed, defendant could not 
avail himself of them as evidence in his behalf. 
Self-serving declarations, it is true, that is, declar- 
ations made by a defendant in his own favor, 
unless part of the res gestae or of a confession 
offered by the prosecution, are inadmissible as 
evidence for him. Whart. Crim. Ev. (8th ed.), 
pec. 6e0; Harmon v. State, 3 Texas Ct. App. 51. 
But the admissibility of the evidence here proposed 
did not rest upon that ground. Had the defendant 
proposed in the first instance to introduce these 
declarations, the objection might have been urged 
with great propriety, and would doubtless have 
been tenable. But here he was examining the 
State’s witness on cross-examination with regard 
to his part in a conversation about which the 
State had examined partly her own witness. Such 
being the case, and the State having opened the 
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door for its introduction by proving part of the 
conversation, defendant had the right to give in 
evidence the whole conversation upon the subject 
(Code Cam.Proc., Art. 751), and the cout 


erred in refusing to permit him to do so.” 


In the’ case ot omate v. Patierson, OF N. C. 520, 
the rule applicable to a situation, such as exists in the 
case at bar, was thus stated by the Supreme Court of 
Nene Carolina: 


“The general rule is, that a person’s own decla- 
rations are not admissible for him, except under 
a few peculiar circumstances. But it would be 
unfair to receive what others said to the accused, 
and refuse to hear what he said in reply. ‘This 
opinion 1s not based upon the idea that the decla- 
rations of the defendant were a part of the res 
gestae, as was contended for upon the trial below, 
but it rests upon the familiar principle, that when 
a party calls for a statement made at a given time 
and place, the opposite party is entitled to allen 
was said in the same conversation. This rule ap- 
plies both to civil and criminal cases.”’ 


In State v. Mahon, 32 Vt. 241, 244, the rule is thus 
stated : 


“Whe defendant had the right to have all aim 
he said upon that subject at that time received 
and weighed by the jury as evidence, that which 
niade the connection to be innocent and honest, 
as well as that which admitted any connection. 
* * * Tftis atale laid down by all writers om 
the law of evidence, and is one of the best settled 
and most familiar rules of evidence.” 


Jw tte icase of Maitox v. United States, 146 Us. 
140, 153, 36 L.Ed. 917, 922, it washela that winter 
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one part of a dying conversation had been permitted, 
the entire conversation, even though self-serving in 
behalf of the defendant, should be admitted. The 
Supreme Court said: 


“He was then interrogated as to who did the 
shooting, and he replied that he did not know. 
All this was admitted without objection. Defend- 
ant’s counsel then endeavored to elicit from the 
witness whether, in addition to saying that he did 
not know the party who shot him, Mullen stated 
that he knew Clyde Mattox, and that it was not 
Clyde (the defendant) who did so. The question 
propounded was objected to on the sole ground of 
incompetency, and the objection sustained. In 
this, as the case stood, there was error. So long 
as the evidence was in the case as to what Mullen 
said, defendant was entitled to refresh the memory 
of the witness in a proper manner and bring out, 
if he could, what more, if anything, he said in 
iat connection. * * * We regard the evror 
thus committed as justifying the awarding of a 
new trial.” 


In Shackelford v. The State, 43 Tex. 138, Z417, it 
was aptly said: 


“Tt is often difficult to determine as to the ad- 
missibility or exclusion of the statements or ex- 
planations offered by an accused person. Jf 15 
safer, if there be a question of doubt or uncer- 
tainty, to solve the doubt by ruling in favor of the 
aceused.”’ 


The same rule obtains in the Federal courts, where, 
the Circuit Court of Appeals, for the Second Circuit, 
in Parker v. U. S., 106 Fed. 906, 46 L. R. A. 35, in 
ruling that a letter addressed to a defendant, and not 
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answered by him, should not have been admitted in 
evidence, stated the exception as follows: 


“It could not be applicable to any case where 
the letter only tends to support a charge of guilt, 
and where it has been followed by no action, and 
no response on the part of the person receiving the 
letter. ‘The same principle has been repeatedly 
applied in civil actions. Faztrlie v. Denton, 3 Car. 
& P. 103; Gaskill v. Skene, 14 Q. B. 664; Learned 
vw. Tdfotson, 97 N. ¥.%% Bawk y. Delapeld, 126 
IN. ¥, 416, 27 'N. FE. 797; Gray w Ice Cream Coe 
to2 N.W. 767, 56 N. &. 902, 40 1K. A. Be 


In People v. Awiaya, 134 Cal. 231, 530, 1t wae sama 
of an oral accusation against the defendant: 


“lf is no doubt trie, hat, to render evidenceua: 
this character admissible, the occasion and the 
circumstances must have been such as to afford 
the accused person an opportunity to act or speak, 
and the statement must have been one naturally 
calling for some action or reply. (Greenleaf on 
Evidence, par. 197.) But in this state it has been 
uniformly held that an accusation of crime does 
call for a reply, even from a person under arrest. 
(People v. McCrea, 32 Cal. 98; People v. Es- 
trade, 4o°Dal. 171; People v. Ah Yate, 52 Cal 
Ong.) 


In People v. Ah Yuste, 53 Cal. 613, O74, it was hela 
that statements made to the prisoner in respect to his 
connection with the alleged offense are admissible, to 
show his conduct when the statements were made, but 
not as evidence of the truth of the statements, and the 
Supreme Court of this State said: 


“This question was fully considered in People 
v. McCrea, 32 Cal. 98. The testimony objected 
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to in that case was of the same character as that 
stated above, and it was held that it was admissible 
—that such statements were admissible, ‘not as of 
themselves evidence of the truth of the facts stated, 
but simply to show what it ts that calls for a napiie 
and the action of the defendant himself under the 
circumstances, as indicating an acquiescence in, or 
repudiation of, the truth of the statement.’ That 
i, in our opinion, the proper solution of the ques- 


tion.” (See, also, People v. Estrado, 49 Cal. 172.) 


In People v. McCrea, 32 Cal. 98, 700, Justice Saw- 
yer, afterwards United States Circuit Judge, in hold- 
ing that statements of accusations, whether oral or 
written, acted upon by the defendant, should be ad- 
mitted, both the accusation and the reply or conduct 
of the defendant, said: 


“The rule recognized by these authorities ts 
clearly broad enough to cover the testimony in 
question. But these statements are admitted, not 
as of themselves evidence of the truth of the facts 
stated, but simply to show what it 1s that calls for 
a reply, and the action of the defendant himself 
under the circumstances, as indicating an acqutes- 
cence in, or repudiation of, the truth of the state- 
ment. His own action under the circumstances 
in which he 1s placed, 1s the matter to be con- 
stdered and weighed by the jury. The degree of 
credit due to such evidence of implied admissions 
is to be estimated by the jury under the circum- 
stances of each case. But jurors should be cau- 
tioned not to allow their attention to be diverted 
from the conduct of the prisoner—the real matter 
to be considered—to the statements of the third 
party, as containing the evidence of the facts 
sought to be established. To do so, would be to 
receive and give effect to statements which, ex- 
cept for the purpose of showing the circumstance 
under which the prisoner is called upon to act or 
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speak, would be wholly inadmissible. The pris- 
oner, at best, 1s taken at a dtsadvantage, and 1s 
bound to reply or not reply, at his peril, to the 
inquiries or statements of any officious intermed- 
dler who may be able to obtain access to him. 
There was no error in admitting this testimony, 
but the yury are to judge all the circumstances, 
entitled to any, and how much weight, as indica- 
tive of an admission of guilt.” 


In the case of People v. dh Yute, 54 Cal. 89, go, 
decided on a rehearing, it was held that statements of 
third persons, made in presence of the defendant, are 
admissible against him only to the extent they are ad- 
mitted by him to be correct, either by his words or con- 
duct; and the conduct of the defendant is the gist of 
the inquiry, and the only matter to be considered by 
the jury. Such statements are, therefore, inadmissible 
unless accompanied with proof of defendant’s state- 
ments or conduct in response thereto. Justice Ross, 
now a member of the Circuit Court of Appeals for 
this circuit, said: 


“In all of those cases the prosecution was al- 
lowed to prove statements of third parties made in 
the presence of the defendant, together with de- 
fendant’s statements and conduct in response 
thereto. The conduct of the defendant is the 
gist of the inquiry, and is the only matter to be 
considered and weighed by the jury. ‘The state- 
ments of third persons are admitted only as pre- 
liminary to the inquiry, and for the purpose of 
showing his conduct. ‘Thus, in People v. Estrado, 
supra, it is said: ‘The statement of Cotta was not 
offered to prove of itself the circumstances nar- 
rated by him. dt was evidence against ‘the die 
fendant only to the extent it was admitted by the 
defendant to be correct, his acquiescence being 
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indicated by his express assent, by his silence, or 
by acts or by conduct on his part which could 
be fairly construed as an assent.’ (See, also, Ros- 
Coes Criminal Ev., p. 52; 1 Greenleaige hy 
Secs. 197, 215; Joy on Confession, 77.) 

“In the case at bar, the prosecution, as we have 
seen, was permitted to introduce statements of 
third persons, made in defendant’s presence, to 
the effect that he was the guilty party, and there 
to stop—without any proof whatever of the only 
matter that could properly be considered by the 
jury, namely, the conduct of defendant when so 
accused. Such testimony was purely hearsay, and 
should have been stricken out on defendant’s 
motion.” 


itimthexcase of People v. Estrado, 4g Cal. 171, 773, 
Justice McKinstry, in holding that the statement of a 
fii party in the defendant's presence, as well as 
defendant’s statements and conduct at the time were 
admissible. The learned Justice said: 


“Immediately after the close of the narration 
by Cotta, a statement was made by Estrado, which, 
while denying many of the details of the accounts 
given by the former, agreed with that account as 
to some of the facts. Jt was not error to permit 
both statements to go to the jury, that by com- 
parison of the one with the other it might be 
ascertained how far the allegations of Cotta were 
admitted by Estrado to be true. The statement of 
Cotta, however, so far as it was contradicted by, 
or was irreconcilable with that of Estrado’s state- 
ment in respect to the actual conflict was correct, 
he was innocent of any crime. It cannot be as- 
sumed that the statement of Cotta, where denied 
by the defendant, had any appreciable weight with 
thie jury.” 


The same rule obtains in civil cases. 
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In Smith v. Shoemaker, 17 Wall. 630, 21 L. Ed. 717, 
the Supreme Court of the United States, through Mr. 
Justice Miller, said: 


“The admission of the letter was objected to 
and an exception taken on the ground, among 
others, that plaintiff could not introduce his own 
declaration or that of those under whom he 
claimed, to show that the ancestor of defendants 
had entered under the person making the declara- 
tion. Other and more specific grounds of objec- 
tion were taken, but it is not necessary to mention 
them here, for it 1s certainly a sound principle of 
evidence, that such a declaration as this, whether 
oral or in writing, is inadmissible, unless some 
exception to the general rule be shown.” 

‘Another objection is, that there is nothing in 
the record to show that the letter was delivered 
to Hamilton J. Smith, or was ever in his pos- 
session or acted upon by him. It is not shown 
how the plaintiff came into possession of it, or 
from what source it was produced by his counsel 
at the time of the trial. I[t would violate nothing 
found in the record to suppose that the letter was 
written and delivered to the plaintiff by its sup- 
posed author on the same day it was read in evi- 
dence. When a party seeks to justify in a court of 
review the admission of such ex parte declarations 
of himself or his vendor, against the objection of 
the other side, he must show by the record some 
circumstance which would obviate the manifest 
soundness of the objection.” 


Entire conversation 1s competent, though self-serv- 
ing declarations are included therein, where one party 
introduces evidence as to such conversation. Olson v. 
Brundage, 139 Ill. App. 559. 

Letter written by party, in his favor, is admissible 
in evidence if necessary or helpful in explaining an- 
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swer introduced by other party. Schwarschild & 
peueverger Co. v. Pfaelzer, 133 Ill. App. 346. 

In the case of Carber v. United States, 164 U. S. 
694, 41 L. Ed. 602, it was held that where a conversa- 
tion is permitted to be proved, the other party may 
prove his version of it. Mr. Justice Brown said: 


“Tf it were competent for one party to prove 
this conversation, 7t was equally competent for the 
other party to prove their version of it. It may 
not have differed essentially from the govern- 
ment’s version, and it may be that defendant was 
not prejudiced by the conversation as actually 
proved, but where the whole or a part of a con- 
versation has been put in evidence by one party, 
the other party 1s entttled to explain, vary or con- 
tradict tt.” 


Where one part of a conversation is put in evidence, 
the other party is entitled to all the conversation. 


Pobisthop Crim, mractice, See 1241. 


In Underhill’s Criminal Evidence, Sec. 119a, an 
exception to hearsay rule as to self-serving declara- 
tions is made where prosecution offers in evidence 
declarations which tend to incriminate accused, then 
defendant may introduce whole conversation even 


though it be wholly in his favor. 


Rogers v. State, 26 Tex. App. 404; 
Fertig v. State, 75 N. W. 960; 
Lowry v. State, 53 Tex. Crim. App. 562. 


In the case of Stephenson v. United States, 86 Fed. 
106, 708, 170-IT7, it appeared that: 


“Tn connection with this evidence the plaintiff 
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in error offered the evidence of one Alexander 
Smith as to the conversation between the witness 
and himself at the time just preceding the said 
Schriverer’s approach to the party, to the effect 
that the witness Smith had opened a conversation 
with the plaintiff in error, saying to him, ‘John, 
you have killed the man,’ and plaintiff in error 
replied ‘Who is it?’ and the witness said ‘Joe 
Gaines,’ whereupon the plaintiff in error replied, 
‘I wish I had been that other son-of-a-bitch, Bluff 
Davidson;’ immediately upon which the govern- 
ment’s witness, Schrivener, came up, and con- 
tinued the conversation as testified to by him. To 
the introduction of this evidence by Alexander 
Smith objection was made, and the Court ex- 
cluded the same upon the ground that it was self- 
serving, and not a part of the res gestae, nor in 
explanation of the other declarations in evidence. 
To this ruling of the court exceptions were duly 
taken.” 


Nhe Circuit Court of Appeals held this%o bevennon 
and said: 


‘The conversations and declarations of the ac- 
Cused aiiter his arrest formed no part of theme 
gestae, and in his behalf were inadmissible, but 
they were admissible against him if the prosecu- 
tion saw fit to avail itself of them, and when the 
United States proved the conversations and 
declarations the accused was entitled to have the 
full conversation or conversations given in evi- 
dence. This we understand to be elementary. The 
case clearly shows that what Scrivener heard de- 
fendant say after the homicide was intimately and 
directly connected with the conversation between 
the accused and witness Smith, and, as the part 
Scrivener heard was offered in evidence, the 
whole, on the request of the accused, should have 
heen admitted. Where one part of a conversation 
is introduced, the other party ts entitled to all 
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that relates to the same subject, and all that may 
be necessary to fully understand the portion given. 


mice 1. Procsec i241: Carvery. U. seen 
lS. Go4, 696,17 Sup. Ct. 620.” 


The question, which led to the particular letter 
which the Court refused to admit in evidence, was 
-asked by the prosecution during the examination of 
their own witnesses, Foster and Moffitt, in presenting 
mmerr case in chief. 

The cross-examination of the witness Foster, a wit- 
ness called on behalf of the Government, referred to 
this letter and the witness Foster was permitted, with- 
out the slightest objection from the United States at- 
torney, to state the contents of that letter, it then ap- 
pearing that the Government officers had possession 
and custody of the letter. He was permitted to say as 


follows: 


“Q. Did Mr. York tell you what answer he 
had made to the letter of his brotherr A. I 
think, if my recollection serves me correctly, Mr. 
York said that he had nothing to say regarding 
the counterfeiting matter, other than what the 
secret service already knew. 

“Q. And that is the only answer he made to 
your A. That is my recollection of it. That 1s 
the purport of it, anyhow. 

“QO. That was with reference to the contents 
of that letterre A. Yes. | 

“QO. Of the letter which he wrote to his 
brother in answer to the one sent by his brother? 


ie. Wes.” 


Secret Service Agent Moffitt was permitted to swear 
that he had seen the letter, that it was handed to him 
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by his assistant, Costanzo, and that it was taken on a 
search warrant from the defendant York brother’s 
custody and that he then had possession of that letter 
and would only produce it if required by the District 
Attorney. The letter was then produced. ‘The Court 
read the letter and refused to admit it. 


Thereafter O. S. York, the defendant’s brother, was 
permitted, at the Court’s special instance, to state the 
contents of the letter of accusation which had been 
written to the defendant York. 


The reply of the defendant should have been ad- 
mitted for the reason that the Court permitted testi- 
mony showing that a letter of accusation had been sent 
to the defendant York, the Court permitted the con- 
tents of the letter of accusation to be testified to, the 
Court “permitted evidence that the defendant Yors 
nad actually received the letter and had destreyeqiine 
and that he had replied to it. 

The Court having permitted one portion of the con- 
versation to go in, the defendant was entitled to the 
whole of the conversation. 


Secondly, the Court having permitted evidence to 
show that a letter of accusation had been sent at the 
instance of the Government officers, the defendant was 
entitled to show that he acted upon the same and 
that he replied to the same and that he repudiated 
the accusation and protested his innocence. 


Thirdly, the Government having been permitted 
to show statements concerning admissions against a 
defendant, he may prove self-serving statements in 
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connection therewith, by reason of the rule admit- 
ting the whole conversation. The testimony of 
Foster and Mofhtt as to what the reply of York con- 
tained wus anything but favorable to the defendant 
and made it appear that he had nothing to say, that 
he did not deny, that he acquiesced in what the secret 
service men already knew. As testified to by Foster 
it was tantamount to an admission of guilt. The de- 
fendant was, therefore, entitled to prove his self-serv- 
ing declarations. | 
Fourthly, the letter itself was admissible to contra- 
dict the testimony of Foster and Nlioffitt as to the 
contents of the letter and for the purpose of dispelling 
any idea that York had nothing to say regarding the 
counterfeit matter, other than what the secret service 
already knew, or that he ever intended to run away. 


To leave the case before the jury without the reply 
of the defendant York before them was highly preju- 
dicial to the defendants; to leave the case before the 
jury after proof of the letter of accusation at the 
instance of the Government officers, after proof of the 
contents of the letter of accusation, after proof of its 
receipt by the defendant York, simply with the version 
of the contents of the reply as given by the witnesses 
Foster and Mofhtt wherein they state that the purport 
of the answer made by defendant York to the letter 
of accusation was: “Ar. York said that he had nothing 
to say regarding the counterfeiting matter, other than 
what the secret service already knew,’ was to leave 
the case in a most prejudicial condition before the 
jury and leave the defendants at the mercy of such 
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impression as the jury might see fit to give to the 
version of the letter given by the witnesses Foster and 
Moffitt. 

Furthermore, this substantial error was aggravated 
by the Court when it, in sustaining the objection 
made by the prosecution to the introduction of this 
letter said: “My opinion is—it may be an old- 
fashioned notton—that the testimony of the defendant 
York here on the stand would be of a great deal more 
Importance than the letter which he wrote; it may 
be self-serving.” In other words, the jury must have 
construed the language of the Court as meaning that 
unless the defendant York took the stand he was a 
guilty man. This was fundamental error, as the silence 
oi@the defendant cannot prejudice him, Hemisminer 
required to be a witness and any such remark of the 
Court was uncalled for and constitutes substantial 
error. [he courts and prosecuting officers are not per- 
mitted, by virtue of a special) statute, to noake ine 
slightest reference to the fact that a defendant may or 
may not, or should or should not, become a witness in 
his own behalf. 

We respectfully submit that further argument, on 
errors so palpable and prejudicial to defendants on 
trial for their liberty, is unmeceseary. 


i 


IIT. 


The trial Court erred in permitting the jurors to ex- 
periment with an article not in evidence. 


This is covered by the following assignments of 
eiror: 


x)= he Court erred in permite S 
‘square block of iron’ to be shown, handled by and 
experimented by the jurors, over the objections of 
the attorneys for the defendants that said ‘square 
block of iron’ had not been introduced in evi- 
m@ence,”’ 


(XLII): “The attorneys for the Government 
erred in presenting and showing to the jurors 
and in handing to them and in permitting the 
jurors to experiment with a ‘square block of tron,’ 
when said ‘square block of iron’ had not been 
introduced in evidence.” 


(XIE): “Phe Court erred in overruling he 
objection of the attorneys for the defendants to 
the question propounded on _ cross-examination 
of the witness Frank T. Green, called on behalf 
of the defendants, which question was as follows: 
‘Mr. PRESTON: Q. I will show it (‘square 
block of iron’) to you and ask vou what it is?’”’ 

(XLITI): “The jurors, or some of them, erred 
to the substantial prejudice of the defendants in 
being permitted by the Court and the attorneys 
for the Government to see and to be shown and 
to handle and to experiment with a ‘square block 
of iron’, which had not been introduced in evi- 
dence, over the protests and objections of the at- 
torneys for the defendants.” 

(XLIV): “The Court erred in overruling the 
objections of the attorneys for the defendants that 
any questions be asked of the witness Frank T. 
Green concerning or with reference to a ‘square 
block of iron’, which was not admitted in evi- 
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dence, or in permitting, over the objections of 
the attorneys for the defendants, any of the jurors 
to see or be shown or to handle or to experiment 
with said ‘square block of iron.’ ” 

(ALV): “The Court erréd in permitting amy 
experiments whatever by any of the jurors with a 
‘square block of iron’, and a five dollar gold piece 
and a five cent nickel piece, when said ‘square 
block of iron’ had not been admitted in evidence, 
all to the substantial prejudice of the defendants.” 
(Transcript of Record, pp. 408-410.) 


The record discloses the following situation with 
respect to this grave and highly prejudicial error: 

The prosecution, during its case in chief, had been 
permitted to show, through Secret Service Agent 
Isidore Costanzo, that a certain “square block of 
iron,” never introduced in evidence, was found in the 
basement of the house where defendant Karr had for- 
merly resided with his wife and child. This “square 
block of iron’? was not discovered in the basement 
until some time toward the end of September, 1915, 
long after the Karr family had moved away and long 
after the consummation and end of the alleged con- 
spiracy—on July 9, 1915. Furthermore, the evidence 
indisputably shows that the Karr family had moved 
from this house during the month of July, 1915; that 
it was vacant for two months; that the basement was 
always open and accessible to anybody and everybody 
who chose to go in; that it was never locked; that 
after the Karr family had vacated the premises and 
it had been vacant for a couple of months, certain itin- 
erant foreigners, probably Italians, rented the place 
for a month or so; that they had no visible means of 
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support; that a man and his wife and child who lived 
there for several weeks could not be found at the time 
of the trial and had completely vanished; that one 
Paul Montfort, who resided with the man and woman 
who disappeared, did appear and testify; that he de- 
nied that he had been secretly employed by the Se- 
@met Service Agents to rent the place; that the pre- 
tense of the Secret Service Agents, that they had dis- 
covered plaster of paris in the basement, was exploded, 
when counsel for defendants produced the witness 
Frank T. Green, an expert chemist, whose testimony 
showed that what the prosecution claimed to be plaster 
of paris, testified to be such by Secret Service Agent 
Costanzo (Transcript of Record, pp. 106-108), was 
not such and in reality was nothing more than air- 
slaked lime, a material which could not be used for 
moulds, to which plaster of paris alone is peculiarly 
adapted. (Transcript of Record, pp. 285-286.) 
Previous to the examination of this witness, the Se- 
cret Service Agents had committed the grave act of 
misconduct of exposing to the view of the jury, in 
such close proximity to the jury box that they could 
not help but noticing it, a “square block of iron”. This 
made such an impression upon the jurors that, during 
the examination of Mrs. Irene Karr, defendant Karr’s 
wife, one of the jurors, while questioning Mrs. Karr, 
called for this “square block of iron.” During all this 
fime, it must be remembered, the “square block of 
iron” had not been introduced in evidence. At that 
particular moment, when first called for by the juror, 
the “square block of iron” did not happen to be in 


78 


court. It was subsequently brought into court and the 
following proceedings took place: 


“A JUROR: Is not plaster of paris used in very 
many instances for making moulds for metals and 
things of that kind? A. I am not familiar, I will 
state, with the method of casting medals or coins. 
Q. You are familiar with casting metalse A. No. 

“Another Juror: May TI see that square block 
of iron? 

“The Court: The square block of iron? 

“Mr. Woodworth: No square block of tron 
has been introduced in evidence. 

“Mr. Preston: No. A witness has to be put 
on the stand before that can be used as evidence, 
unless you want to ask him a question about 1t. 

“The Juror: I want to ask him a question 
about 1t. 

“Mr. Woodworth: Unless the block 1s intro- 
duced in evidence, tt cannot be used. 

“Mr. Preston: What is the nature of your 
question? State your question. 

“The Juror: There 1s some impression on 
here that would look as though it were the face 
of a coin, and also on the opposite side. I want 
to ascertain the size of the coin that would fit in 
there; and if it were possible by placing a coin 
in there that you could cover it with plaster of 
paris and ascertain whether it could become a 
mould for a coin. 

“THE WITNESS: That I may answer is a tech- 
nical question calling for a knowledge of the 
casting of metals in proper moulds, and ] am not 
competent to answer that. 

“Mr. Woodworth: I desire to reserve the 
objection, your Honor. Mr. Preston has not yet 
introduced this and it has not yet been connected 
with the defendant, and it certainly 1s highly im- 
proper to permit a question of that sort to be ad- 
dressed to the witness or to allow the juror to see 
such a thing, unless it 1s in evidence. 


79 


““MR. PRESTON: I cross-examined the witness 
Mr. Poole and asked him if he had seen this stuff. 

“MR. WooODWORTH: You had never shown 
him that? 

“MR. PRESTON: I did show him that. 

“MR. WooDWORTH: What did he say about it? 


“Mr. Preston: He satd he had not seen it 
there. Before the case closes, when the defena- 
ants close their proof, we will show it was there 
at the place when he closed it up. At that time 
it would be more proper to have the matter in 
evidence. 

“Mr. Woodworth: I understand that you 
have closed your case in chief, and I don’t know 
that you have any right hereafter to introduce 
further evidence. 

“Mr. Preston: MWe will see; that 1s for the 
Court. 

“The Juror: The only point is, that this hole 
on this side is the size, I think, of a five dollar 
piece and the other isde is the size of a nickel. 
I may be wrong, and I may be correct (after ex- 
perimenting). This is the size of a five dollar 
piece there and this appears to be the size of an- 
other coin; I don’t know what. - 

“THE JUROR: ‘The point I had, your Honor, 
was that it might possibly be used as a basis for 
making moulds and not as a mould itself. A. 
May I answer? 

“Mr. PRESTON: If you can. A. I made an 
emamination for the attorney. Shall | repeat 
that—am I permitted? 

“MR. WoopworTH: Q. Did you examine this 
alsor A. No, I saw that. 

“MR. PRESTON: Q. I will show it to you and 
ask you what it is. 

“Mr. Woodworth: Of course, I would like 
- to know this—I have never heard of this before 


in this case. . 
“Mr. Preston: It was identified or described. 
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“Mr. Woodworth: It has never been tintro- 
duced in evidence. 

“Mr. Preston: We will introduce it. 

“Mr. Woodworth: I object to the witness 
testifying to something that has not been intro- 
duced in evidence. 

“Mr. Prestow: It is in evidence as much as 
the box is. I would like to have him say what it 
is anyway. 

“The Court: The objection will be over- 
ruled. 

“Mr. Woodworth: Exception.” 

(Witness continuing): J think a chemist could 
answer what it is upon a chemical examination. 
No, I could not tell what it is without a chemical 
examination. (Transcript of Record, pp. 286- 


289.) 


Outside of what the record shows, these experiments 
by the jurors with the “square block of iron” were con- 
ceded to have taken place by the prosecution. “This 
was made manifest upon presentation of the motion 
for a new trial, when the following proceedings took 
place, the jurors all being present in open court: 


(Mr. Woodworth, addressing the Court): “Il 
desire to call to the witness stand and examine the 
jurors for the purpose of establishing the miscon- 
duct and irregularities complained of, unless the 
District Attorney will admit the facts. We now 
offer to prove by each, every and all of the jurors 
who tried this case that the square block of iron, 
which was produced in court during the trial, 
by the Secret Service otficers and the prosecution, 
and which I now hold in my hand and which 1s 
‘Exhibit A’ attached to the affidavits of the de- 
fendants on the motion for a new trial, was actu- 
ally exhibited to and in the presence of the jury 
and to the jury by the Secret Service Agents Mof- 
fitt and Costanzo, although it had not then been 
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admitted in evidence; that this square block of 
iron, with what appeared to be the impression of 
a $5 piece on one side of the square block and of 
a five cents or nickel piece on the other Gide of 
the square block, was exhibited to the jury and 
was placed by the Secret Service Agents on the 
edge of the Jury box upon the floor thereof, right 
in front of the first row of jurors, where it could 
be and was actually seen by all of said jurors 
seated in the first row and by some of the other 
jurors seated in the second row, and was permit- 
ted to remain under the gaze of said jurors at the 
southwestern corer or edge thereof nearest to 
the table where the prosecuting attorneys and Se- 
cret Service Agents sat during the trial, and said 
square block of iron was permitted there to re- 
main under the gaze of the jury and particularly 
of juror A. D. Shepard for some considerable 
time and was permitted to be inspected and han- 
dled and experimented with by some of the jurors 
in attempting to and in actually fitting in $5 gold 
pieces into one of the cavities contained on one 
side of the square block of iron, which cavity ap- 
peared to contain the impression of a $5 piece and 
seemed to be of a size that would admit of the 
placing therein a $5 piece, and that after such 
personal inspection, handling and experimenting 
as above set forth and as shown by the record of 
the proceedings in this case, that said square 
block of iron was then withdrawn or taken away 
by said Secret Service Agents Mofhtt and Cos- 
tanzo without its having been admitted in evt- 
dence or offering the same in evidence at that 
time; that said square block of iron was again 
brought into court by the Secret Service Agents 
ame again exposed to the view of the jute 
and again permitted to be inspected, handled and 
experimented with and questions propounded 
with reference thereto by some of the jurors and 
some one of the prosecuting attorneys without its 
having been admitted in evidence or offering the 
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same in evidence at that time. Unless you are 
willing to admit these facts, Mr. Thomas, I will 
call each one of the jurors to prove what I now 
offer to show.” 

(Mr THOMAS): “TI do not think it will be 
necessary to call the jurors. Yhe record shows 
that was exhibited to the jury and we admit that 
the block of iron was in the court and was on the 
panel there for a while and that it was exam- 
ined by one of the jurors. I don’t admit he fitted 
it in. I admit that experiments were made with 


it.’ (See Transcript of Record, pp. 330-331.) 


It is true that the Court below denied the mo- 
tion for a new trial and, mindful of the rule that, in 
the Federal Courts, error cannot usually be predi- 
cated upon the denial of a motion for a new trial, we 
are not assigning any error on that ground. 

That jurors are not permitted to experiment is well 
settled. Especially is this true with reference to ob- 
jects or material not admitted in evidence. 


Underhill on Crim. Ev. (2nd Ed.), See ga 
pp. 416, 418, and cases there collated; 
People v. Gonkling, 111 Cal, 610; 44 Pac aie 
Forehand v. State, 51 Ark. 553, 11 5. W. 7eee 
State v. Sanders, 68 Mo. 202, 30 Am. 782; 
Jimm v. State, 4 Humph. 289; 
Stokes v. State, 5 Baxt. 619, 30 Am. Rep. 72; 
Harris v. State, 24 Nev. 803, 40 N. W. 317; 
Peapic ve Stokes, 103 Cal, 19%, 706, 
Wharton’s ‘Crim. Ev., Vol. I (roth Ed?) Om 
(Note) ; 
Ewers Admr. v. Nat. Imp. Go., 63 Fed 562; 


Kruidener v. Shetlds, 70 Iowa 428, 30 N. W 
681. 


“For the jury to perform cxperiments ding 
their deliberations with the weapons alleged to 
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have been used in the commission of the crime 
ioeerror.” 


Hansing v. Territory, 4 Okla. 443, 46 Pac. soo. 


The general rule is thus stated in 12 Cyc. 678: 


“Experiments by the jurors by which they as- 
certain facts material to the case, but not included 
in the evidence, constitutes misconduct on their 
part and will justify a reversal.” (Citing cases.) 


ietdayne New Trial and Appeal, Vol. 1, sec. 26, 
page 141 (Revised Edition), the rule is laid down that 
if the “misconduct” or irregularity may or might have 
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prevented a fair trial, a new trial should be granted 
and the rule is further laid down that such “miscon- 
duct” or “irregularity” is presumed to have prevented 
a fair trial. 

That eminent author refers to the leading case on 
the subject, of Commonwealth v. Rodey, 12 Pick. 496; 
also Hare v. State, 4 How. (Mass.) 107, and other 
leading cases, including California and Federal 
Courts. 

Bee, also, Hayne New Trial and Appeal, Vol. 1, 
pages 309-317, 318, 324, and cases there collated. 

In the case of People v. Thornton, 74 Cal. 482, 46/, 
it was held that a pamphlet admitted in evidence and 
“by consent considered read in evidence,” but which 
was not read in evidence, could not be taken to the 
jury room and read by the jurors during their delib- 
erations, and that to permit the jurors to take the pam- 
phlet as a whole to the jury room and to read portions 


thereof other than were actually read to them during 
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the trial, constituted receiving evidence out of court 
and was misconduct and a new trial should be granted. 

In Hayne New Trial and Appeal, Vol. 1, page 315, 
SeC..07, it wrasucaid : 


“The theory of jury trials is, that all the infor- 
mation about the case must be furnished to the 
jury in open court, where the judge can separate 
the legal from the illegal evidence, and instruct 
them as to the law of the case, and where "are 
parties can counteract the effect of any particular 
evidence by producing such other evidence as they 
may have. If the jurors were permitted to inves- 
tigate the case outside of the courtroom, there 
would be great danger of their getting a one- 
sided and illegal view of the case. Accordingly, 
the great preponderance of authority is to the 
effect that if such investigations have taken place 
a new trial must be granted, unless it is shown 
affirmatively that they did not affect the result. 
Information concerning the case may be conveyed 
to the jury either by oral communication or by 
documents relating either to the facts or to the 
law of the case. These modes of unlawful com- 
munication will be considered separately.” 

“Tf it be doubtful from the record whether 
injury was done or not, the verdict must be set 
aige. 

Hayne New Trial and Appeal, Vol. 1, p. 318. 

“Where, however, the irregularity is shown, it 
is presumed to have been injurious unless the 
court can see the contrary from the record.” 

Hayne New Trial and Appeal, Vol. 1, p. gag 


In the case of People v. Mahoney, 77 Cal. §29, 530- 
531, it appeared ghar: 
“After the jury had returned to deliberate upon 


a verdict, they requested through the deputy 
sheriff that a certain coat, alleged to have been 
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worn by the deceased at the time of the killing, 
should be sent into the jury room for their in- 
spection. [he transcript certified by the judge 
states that the coat ‘was the one which had been 
produced and examined in open court during the 
examination of the witnesses Carpenter and Lan- 
nom, and at said time exhibited to the jury. After 
Umesictirement of the jury the officer in chaige of 
the jury informed the court that the jurors had 
Gapressed a desire to see the coat. The court in- 
formed counsel, in the presence of the defendant, 
that the jurors had requested that the coat be sent 
into the jury room for their inspection. ‘There- 
upon defendant’s counsel stated that the coat had 
not been formally offered in evidence. In re- 
sponse to that suggestion the court said that if 
the coat was not in evidence, the jurors would 
have to get along without the coat. Counsel for 
defendant thereupon, after a moment’s reflection, 
consented that the coat might be submitted to the 
jury. The consent of counsel for defendant in 
the presence of the defendant, that the articles 
might be sent to the jury, was a waiver of all 
objection, and we see no error in the action of the 
court or jury.” 


In the case at bar, the attorney for the defendants 
made repeated objections to the “square block of iron” 
being shown to the jurors and vehemently protested 
and called the court’s attention thereto and excepted. 
The experiments by the juror Shepard with the 
“square block of iron,” in the presence of the other 
jurors, in open court, was a most flagrant violation of 
the defendant’s rights to a fair and impartial trial, es- 
pecially in permitting him to experiment with some- 
thing “‘not in evidence.” 

Continuing the statement of the law on this subject, 
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Hayne, New Trial and Appeal, volume 1, page 321, 


section 67 (Revised Edition), states: 


“Slightly different in form, but requiring a sim- 
ilar application of principle, it is that kind of 
misconduct which originates in independent in- 
vestigation. No matter at what stage of the pro- 
ceedings a juror undertakes an inquiry of his own, 
if it appears that information of a character cal- 
culated to exert any influence upon the verdict 1s 
obtained ,a new trial will be granted, unless it is 
shown afhrmatively that no such result followed. 
An illustration of the rule is to be found in the 
ease of People v. Conklan (111 Cal. 616,44 Tae: 
314), a murder case, where members of the jury 
procured a rifle, presumably of a pattern idemer 
cal with that used in the homicide under investi- 
gation, and carried on experiments of a somewhat 
exhaustive character, for the purpose of studying 
the effect of shots upon clothing at varying dis- 
tances, and making comparison with that observed 
upon the garments of the deceased. A new trial 
was granted.” 

‘Receiving evidence out of court is specifically 
made a ground for new trial in criminal cases.” 


frayne, New Trial and Appeal, vol. 1, joie 


Proof that while a case was pending, and before 
the testimony was concluded, or the charge given, one 
of the jurors privately measured the distance as testi- 
fied to in the case, is ground for setting aside the wer 
dict. 

Ewers, Admr., v. Nat. Imp. Co., 63 Fed. 562. 


In People v. McCoy, 71 Cal. 395-397, the Supreme 
Court of California said: 


“Jurors in a criminal action are sworn to ren- 
der a true verdict according to the evidence. 
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They cannot, under the oath which they take, 
receive impressions from any other source. If 
it be proved as a fact, or may be presumed as a 
conclusion of law, that their verdict may have 
been influenced by information or impression re- 
ceived from sources outside of the evidence in 
the case, such a verdict is subject to be set aside 
on a motion for a new trial.” 


In People v. Stokes, 103 Cal. 193, it was held that a 
new trial should be granted where it appeared that 
after retiring to deliberate upon their verdict some of 
the jurors read an article in a local newspaper con- 
taining a report of the evidence in the case, including 
certain evidence which the court had ruled to be in- 
admissible, and it was held that it would be presumed 
to have influenced the jurors, and a new trial should 
be granted for misconduct of the jury. 


The Supreme Court said: 


“The misconduct charged consisted in the jury 
reading from a local newspaper an article con- 
taining a report of some of the evidence in the 
case, given at the trial, which included a matter 
of evidence the court had rejected as inadmissible, 
and also contained intimations that two of the 
jurors had been corrupted. ‘The evidence bearing 
upon the question was given by the officer in 
charge of the jury. No contrary showing was 
made by the affidavits of jurors or otherwise. 
Indeed, conceding that the article was read by 
them, they could make no showing that would 
relieve them of the effects of their own miscon- 
duct. A juror is not allowed to say : 7 acknowl- 
edge to grave misconduct. I received evidence 
without the presence of the court, but those mat- 
ters had no influence upon my mind when casting 
my vote in the jury-room.’ The law, 1n its wis- 
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dom, does not allow a juror to purge himself in 
that way. It was said in Woodward v. Leavitt, 
107 Mass. 466, 9 Am. Rep. 49: ‘But, where evi- 
dence has been introduced tending to show that 
without authority of law, but without any fault 
of either party or his agent, a paper was com- 
municated to the jury which might have in- 
fluenced their minds, the testimony of the jurors 
is admissible to disprove that the paper was com- 
municated to them, though not to show whether 
it did or did not influence their deliberations and 
decision. A juryman may testify to any facts 
bearing upon the question of the existence of the 
disturbing influence, but he cannot be permitted 
to testify how far that influence operated upon 
his mind.’ ” 


People v. Mitchell, 100 Cal. 328. 


In People vy. Conkling, 111 Cal. 616, 627, it aan 
Geanedmtinat: 


‘When the defendant’s motion for a new trial 
came before the court he offered the affidavits of 
certain parties to the effect that during the prog- 
ress of the trial two of the jurors borrowed a 
rifle similar to that with which the deceased was 
killed, bought some cotton drilling, retired to the 
outskirts of the city, and there made experiments 
by firing the rifle, for the purpose of determining 
at what distance powder marks would be carried 
by the fire. The evidence upon this question dis- 
closed by the affidavits is circumstantial, but we 
think amply sufficient to establish the fact that 
these things were done by the two jurors. Espe- 
cially is this so when we pause to consider that 
those jurors have not denied the fact by counter- 
affidavits. They were evidently honest, and desir- 
ous of getting at the truth of the matter; but they 
were too zealous, and their misconduct in this 
particular demands a retrial of the case. Jurors 
cannot be permitted to investigate the case out- 
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side the courtroom. They must decide the guilt 
or the innocence of the defendant upon the evi- 
dence introduced at the trial. It is imposstble for 
this court to say that this outside investigation did 
not affect the result as to the character of the ver- 
dict rendered. For, when misconduct of jurors 1s 
shown, it 1s presumed to be injurious to defendant, 
unless the contrary appears. (People v. Stokes, 


megee al. 163, 42 um. St, Rep. 102.)” 
in Wates v. People, 38 Ill. 527, it Was said: 


“In support of his motion for a new trial, the 
pAsinuitm in error filed an aiidavit, in welaiem Me 
stated that, after the jury had retired to consider 
upon their verdict, and without any knowledge of 
himself, his counsel, or the court, a pistol was 
sent to them as the same pistol with which the 
killing had been done, though it has not been 
offered in evidence and identified, and with this 
pistol the jury made experiments which deter- 
mined their verdict, they having been, up to this 
time, equally divided. The statements in this 
affidavit do not seem to have been controverted by 
the people’s attorney, but we find a stipulation in 
the record that the pistol mentioned in the afh- 
davit was the same pistol which had been ex- 
hibited to the jury on the trial and spoken of by 
fie witnesses. * * ™ 

“Because this pistol which had not been put in 
evidence or identified, was allowed to go to the 
jury, without the prisoner’s consent, a new trial 
should have been granted, and on this ground we 
reverse the judgment.” 


Forehand v. State, st Ark. 553, 11 S. W. 766. 


“The jury’s misconduct in taking the deceased's 
pistol and cartridges to the jury room, and there 
experimenting with them, apparently for the pur- 
pose of testing the truth of the defendant's state- 
ment, was prejudicial to him. It was evidence 
taken by the jury out of the court in the defend- 
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ant’s absence, which is prohibited by the statute 
and contrary to the rules of fair and orderly pro- 
ceedings. For this error the judgment must be 
reversed.” 


State v. Saunders, 68 Mo. 202, 30 Am. 782. 


(Syll.) The counsel for the defendant in a 
criminal case, in the course of his argument to 
the jury after the close of the evidence, told them 
that they had a right to try for themselves whether 
worn out boots, like those described by the wit- 
ness for the state, would make such tracks in the 
dust or sand as they described, and advised the 
jury to make the experiment. Several members 
of the jury actually did make the experiment out 
of court, without obtaining the leave of the court, 
and in the absence of the defendant. Held, that 
this was such misconduct as invalidated the ver- 
dict, and the defendant was not precluded from 
alleging it as ground for a new trial by the fact 
that it was done at the instance of his counsel. It 
was the duty of the court and the state’s attorney 
to have warned the jury against making the ex- 
periment. 


“Disregarding the affidavit of the juror Jessop, 
which was clearly inadmissible, we have still be- 
fore us the faet that a portion of the jury expeme 
mented, with a view to ascertain a fact testified 
to at the trial, and to test the credibility of wie 
witnesses who testified in regard to that fact. 
That such experiments by a portion of the jury, 
or by all the jury, are improper, without leave of 
fhe court, is ineommovertible. * * ™ Tie 
question here, however, is whether, after the jury 
are invited by the defendant’s counsel to make 
certain experiments for themselves, and the Jury, 
or a portion of them, do so, the defendant can, 
after the verdict is unfavorable, take advantage 
of this misconduct of the jury invited by himself. 


This looks like allowing a party to take advantage 


Ql 


of his own wrong, and therefore has caused some 
hesitation, but upon reflection, we have concluded 
that the court and the attorney for the state should 
share the responsibility of such misstatements and 
allowing them to go uncontradicted. The judge, 
who presided at a trial of a criminal, should not 
allow the jury to be misled as to their duties or 
powers. * * ™ If we consider the atmdava 
of Jessup, no presumption is necessary, but apart 
from that, the possibility of the experiment being 
so used is sufficient to establish its impropriety. 
Upon the whole, without special regard to the 
present case, we are of opinion that it would be 
unsafe to further relax the well-established rules 
governing the conduct of juries and that we must, 
twenetore, recommend this case for another taal 


Where the question was, could the prisoner’s voice 
have been heard on a certain occasion, the experiment 
of stationing a man outside the jury room who was to 
listen and report if he could hear the voices of the 
jurors through a closed door, was held ground for a 
new trial. 


Jim v. State, 4 Humph. 289. 
Wiokes Vv. State, > Baxtr. 619, 30 Ani WNep ya. 


(Syll.) On a charge for murder, it being 
claimed that certain footprints were those of the 
prisoner, the prosecuting attorney brought a pan 
of mud into court and placed it in front of the 
jury, and having proved that the mud in the pan 
was about as soft as that wherein the tracks were 
found, called on the prisoner to put his foot in 
the mud in the pan. On objection, the court 1n- 
structed the prisoner that it was optional with 
him whether he would comply. The prisoner 
refused and the court instructed the jury that his 
refusal was not to be taken against him. The 
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prisoner was convicted. Held, that he was en- 
titled to anew trial. 


Harris v. State, 24 Neb. 803, 4o N. W. 317. (Juror 
improperly took law book into jury room and read 
from it.) 


“The rule of public policy which excludes the 
testimony of jurors to impeach their verdict ex- 
tends only to matters taking place during their 
retirement and it is competent to impeach the 
verdict as to matters occurring outside the jury 
room during the progress of the trial.” 


Rowe v. Sie Pom City KR. Co,, 70 Minn. se 
INS WN 738: 


In some states it 1s said that “affidavits of jurors may 
be received, for the purpose of avoiding a verdict, to 
show any matter occurring during the trial, or in the 
jury room which does not essentially inhere in the 


werdiet itcelif.” 
Vol, o Bneye, ot By =, G70: 


See Kruidenier v. Shields, 70 Iowa, 428, 30 N. W. 
681 (using evidence not legally admitted. Held 


cause for reversal and new trial). 


For the same reason, for the yury to perform expert- 
ments, in the courtroom, in the very presence of the 
court and prosecuting officers, with a square block of 


iron never introduced in evidence, 1s a much more 
flagrant error. 


In the leading case of People v. Stokes, 103 Cal. 
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193, 196, it was said, of the misconduct of the jury, as 
follows: 


“The evidence bearing upon the question was 
given by the officer in charge of the jury. No 
contrary showing was made by the affidavits of 
Jurors or otherwise. Indeed, conceding that the 
article was read by them, they could make no 
showing that could relieve them of the effects of 
their own misconduct. A juror ts not allowed to 
say: ‘I acknowledge the grave misconduct. I 
received evidence without the presence of the 
court, but those matters had no influence upon my 
mind when casting my vote in the jury room. 
THE LAW,IN ITS WISDOM, DOES NOT 
ALLOW A JUROR TO PURGE HIMSELF 
IN THAT WAY. It was said in Woodward v. 
Leavitt, 107 Mass. 466, 9 Am. Rep. 49: ‘But, 
where evidence has been introduced tending to 
show that without authority of law, but without 
any fault of either party or his agent, a paper 
was communicated to the jury which might have 
influenced their minds, the testimony of the jur- 
ors is admissible to disprove that the paper was 
communicated to them, THOUGH NOT TO 
SHOW WHETHER IT DID OR DID NOT 
INFLUENCE THEIR DELIBERATIONS 
AND DECISION. A juryman may testify to 
any facts bearing upon the question of the enist- 
ence of the disturbing influence, BUT HE CAN- 
WOT BE PPERMIFTTED f0O FESTTEeT 
HOW FAR THAT INFLUENCE OPER- 
ATED UPON HIS MIND?” 


Im the case of People v. McCoy, 7: Cal. 395, i 
was said: 


“Tf it be proved as a fact, or may be pre- 
sumed as a conclusion of law, that the verdict 
MAY HAVE BEEN INFLUENCED BY IN- 
FORMATION OR IMPRESSIONS RE- 
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CEIVED FROM SOURCES OUTSIDE OF 
tHE EVIDENCE IN THE CASE, SUCH 
VERDICT 15 SUBJ BCT TO BE SET ASHDE 
ON. A MOMION TOR NEW TRIAL.” 


See, also, Carter v. State, 9 Lea (Tenn.) 440. 


The attempted differentiation made, upon argu- 
ment of the motion for a new trial (and which we 
expect to be renewed here), by the United States At- 
torney, of all of the authorities cited by us containing 
instances of misconduct by jurors in making experi- 
ments outside of the courtroom or in receiving evi- 
dence outside of the courtroom of matters or things 
not admitted in evidence, is absurd, puerile, illogical 
and unsound. 

What possible difference, in principle and from the 
standpoint of a fair and impartial trial to a defendant, 
it can make in the application of the law whether a 
juror is guilty of misconduct in receiving information 
or impression from sources not in evidence or making 
experiments with articles not introduced in evidence, 
awhile in court and during the trial of the case, and 
his receiving information or impressions from sources 
not in evidence or making experiments with articles 
outside of the courtroom, we fail to understand. 

Indeed, we are inclined to believe that to permit a 
juror to so misconduct himself as to receive informa- 
tion or impression while in the courtroom and during 
the actual trial, or to permit him to make experiments 
with articles not in evidence while in the courtroom 
and during the trial of themm_«~, and with the appar- 


ent sanction of the court and of the prosecuting offi- 
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cers, constitute irregularities and acts of miscon- 
duct and substantial errors much more flagrant than 
where the irregularities or acts of misconduct are 
committed outside of the courtroom and therefore be- 
yond the knowledge and control of the court and of 
the prosecuting officers. 


fA case very much in point is that of Whitney v. 
"Whitman, 5 Mass. 315-316 (405-406 of old edition), 
where it appeared that: 


“in this action, after the parties were Wweard, 
and the judge had summed up the evidence, and 
given the jury the necessary direction in matters 
of law, when the papers were delivered to the 
Jury, a material paper, not read in evidence, was 
delivered to them by mistake, which was not dis- 
eevered until the jury had returned “mto ‘coum, 
and had delivered their verdict. 

“The party against whom the verdict was found 
now moved the court for a new trial for this 
cause. 

“On examining the paper, it appeared to the 
court to furnish material evidence in favor of 
the party prevailing; but he moved the court to 
examine some of the jurors, to prove that they 
were not influenced by it in finding their verdict. 
The other party had also summoned other jurors 
fomprove the influence. 


“THE COURT REFUSED TO EXAMINE 
ANY OF THE JURORS, AND OBSERVED 
THAT THE COURT MUST BE GOV- 
ERNED BY THE TENDENCY OF THE 
PAPER APPARENT FROM THE FACE 
OF IT; THAT IT WAS NOT PRETENDED 
THAT THE JURY HAD NOT READ IT, 
RAND IT WOULD BE DIFFIGULT FOR 
JURORS, WHERE, AS IN THIS CASE, 
THERE WAS MUCH EVIDENCE OF 
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DIFFERENT KINDS, CLEARLY TO DE- 
CIDE IN WHAT MANNER THEIR 
MINDS WERE INFLUENCED IN FORM- 
ING THEIR VERDICT. AS IT WAS RE- 
CEIVED BY THE JURY AMONG OTHER 
WRIDPEN BVIDENCE, AND READ Bie 
THEM, I! MUST BE PRESUMED Tia 
THEY CONSIDERED IT AS EV IDEN Gy 
MND GAVE DUE WEIGHT FO IT. 


“The verdict was therefore set aside and a new 
trial granted.” 


iin tte’ case of Ateks v. Dritiry, 5 icky 207-768" 
also reported in 22 Mass, 296, 3702, it was said: 


‘So where a paper which is capable of influ- 
encing the jury on the side of the prevailing 
party, goes to the jury by accident, and is read 
by them, the verdict will be set aside AL- 
THOUGH THE PURY MAY THINK Tee 
THEY WERE NOT INFLUENCED Vix 
SUCH PAPER, FOR ff IS [MPOSSIBe 
POR THEM TO SAY WHAT EFFECT If 
WAY HAVE HAD ON THEIR Mindy 


(Citing Benson v. Fish, 6 Greenl. 141.) 


The Assistant District Attorney has admitted in this 
case that: 


“The record shows that it was exhibited to 
the jury and we admit that the block of iron was 
in the court and was on the panel there for 
awhile and that it was examined by one of the 
jurors. I don’t admit he fitted it in. I admit 
that experiments were made with it.” 


It is now idle and absurd to claim that no sub- 
stantial injury was done to the defendants by what 
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was done in court with the “square block of iron” or 
that the jurors could not have been influenced thereby. 


Why was the square block of iron referred to at 
all during the trial, if it was so inconsequential? Why 
was it permitted to be brought into court and exposed 
for an appreciable length of time to the gaze of the 
jurors and placed on the panel right in front of the 
first row of jurors, if it was so inconsequential? Why 
was the witness Costanzo permitted to testify that he 
had found the square block of iron in the basement 
of the house where two months previous to the find- 
ing defendant Karr had lived, if it was so inconse- 
quentiale Why did the juror Shepard call for it 
during the examination of Mrs. Karr if it was so in- 
consequential and had not made an impression on 
his mind? Why was the juror Shepard afterwards 
again permitted to call for it, during the examination 
of the witness and chemist Green, and, over the pro- 
test, objections and exceptions of the attorneys for the 
defendants, with the sanction of the court and prose- 
cuting officers, permitted to examine closely the square 
block of iron in the presence of the other jurors, al- 
though it was not then in evidence and was never 
thereafter admitted in evidence, and to experiment 
with the same and to fit in a five dollar gold piece in 
one of the cavities on one side of the square block and 
a nickel or five cent piece on the other side of the 
square block and to make comments with reference 
thereto and with reference to the purpose of his ex- 
periments (all of which is shown by the Bill of Ex- 
ceptions), if it were so inconsequential and had not 
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made a deep and prejudicial effect upon his mind and 
upon the minds of the rest of the jurors? 


Why were all of these things permitted to be done 
and said by the prosecuting officers, in their frantic 
desire for a conviction, if the “square block of iron” 
were so inconsequential ? | 


We think we may aptly paraphrase the language 
used in the case of Hicks v. Drury, supra, as follows: 


“So where a square block of iron which is 
capable of influencing the jury on the side of the 
prevailing party, goes to the jury by accident” 
(in the case at bar by design) ‘‘and is seen and 
experimented upon by them, the verdict will be 
set aside) ALTHOUGH THE JURY MAY 
THINK THAT THEY WERE NOT Wie 
FLUENCED BY SUCH SQUARE BLOGS 
OF IRON, POR IT IS IMPOSSIBLE Gia 
THEM TO SAY WHAT EFFECT IT MAY 
Hoye HAD ON THER VEN DS 


The record shows that the juror Shepard consid- 
ered that there was “some impression on here “iis 
would look as though it were the face of a coin, and 
also on the opposite side. I want to ascertain the size 
of the coin that would fit in there, and if it were 
possible by placing a coin there that you could cover 
it With plaster of paris, and ascertain whether it 
could become a mould for a coin.” (Transcript of 
Record, p. 287.) 

Again the juror said in open court, after actually 
experimenting with a five dollar piece to see if the 
five dollar piece would fit in the cavity or impression 
which looked like a five dollar piece (all this in the 
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presence of the other jurors and with the apparent 
sanction of the court and prosecuting officers, and 
against the protest, objections and exceptions of the 
attorneys for the defendants) : 


Sie only point is, that THIS HOLE aN 
iris SIDE 1S THE SIZE | THINK OF A 
FIVE DOLLAR PIECE AND THE OTHER 
som 15 THE SIZE OF A NICKEL. | MA® 
bE WRONG AND I MAY BE CORRECT. 
meuter tunther experiments): TOTS FS Bite 
pez OF d FIVE DOLLAR PIECE THERE 
adagdernis appears to be the size of another coup, 
I don’t know what.” (Transcript of Record, 


Pp. 208.) 


And again the juror Shepard said, addressing the 
court: 

“The point I had, your Honor, was that it 

might possibly be used as a basis for making 


moulds and not as a mould itself.” (Transcript 
of Record, p. 288.) 


How any one can read this record dispassionately, 
in view of all the evidence presented of a circum- 
stantial nature as to the passing and attempted pass- 
ing by Karr of a five dollar gold piece and of the 
claim by the Government that the 27 five dollar gold 
pieces found in the rear of Longer’s saloon vame at 


when, no one knows—in the possession of 


some time 
York, and of the other evidence as to the finding of 
alleged counterfeiting material in the basement of 
Karr’s home or residence, and then contend that the 
actions, experiments, statements of the juror Shepard 
in the presence of the other jurors in fitting in a five 


100 


dollar gold piece into the cavity on one side of this 
square block of iron and the jurors’ exclamations and 
statements in that connection, did not, and could not, 
have prejudiced the defendants or caused them sub- 
stantial injury, is incomprehensible. 

The entire proceedings, as to the square block of 
iron, were irregular; they constituted inexcusable 
acts of misconduct on the part of the juror and of the 
Secret Service Agents and of the prosecuting officers 
and they seemed to have, judging from the record, 
the sanction and approval of the Court. 

They resulted in substantial injury and prejudice 
to these defendants. The presumption of law is that 
they did. The burden of proof, to repel that nee 
sumption and satisfy this appellate court that they did 
not result in prejudice, is on the prosecution. The 
prosecution has signally failed to repel that presump- 
tion of substantial injury and prejudice growing from 
the irregularities and acts of misconduct disclosed by 
the record. If this Court entertain any doubt as to 
whether the irregularities, errors and acts of miscon- 
duct were harmfwh to tire defendants, or e1themiten 
them, it is in duty bound to resolve that doubt in 
favor of the defendants. Some of the authorities even 
go sO far as to lay down the rule that if the Court has 
“the slightest doubt” as to whether harm was done to’ 
the defendants, it should grant a new trial. 


pale v. WU. mw, weo Wed, Goo, Ceo; 

Sprenkie v. U. &., g§0 Fed. 56, 50, s. c. aeR 
U. Sm cae, 51 tha oea. 

Walliams v. U. &., 198 Ped. 30, 36; 

Pettine v. Terr. of New Mexico, 201 Fed. 492. 


rod 


It must be further remembered that the defendants 
were not charged with making counterfeit money or 
with making moulds for the purpose of making coun- 
terfeit money. They were simply charged with a 
conspiracy to pass counterfeit $5 gold pieces. Even 
the Secret Service Agents conceded that. (Transcript 
of Record, pp. 85, 86, 298.) 


It will undoubtedly be contended by the learned 
United States Attorney, as it was in the Court below 
on the motion for a new trial, that the trial Judge 
cured this grievous error by giving a cautionary in- 
struction to the jury in the following words: 


“You are not to consider any testimony or ex- 
hibits or matters or things exhibited to you during 
the trial unless the same were admitted in evi- 
dence by the Court, and you are not permitted to 
allow yourselves to be influenced by anything in 
this case outside of the testimony, evidence and 
exhibits which have been actually admitted and 
are in evidence. In other words, you must try 
this case and determine the guilt or innocence of 
these defendants solely and exclusively upon the 
testimony, evidence and exhibits introduced in 
this case and nothing outside of that.” (Tran- 


script of Record, pp. 312-313.) 


Did such cautionary instruction cure the grave acts 
of misconduct and irregularities complained of and 
effectually sweep out of the minds of the jurors the 
deep, lasting and prejudicial impressions against the 
defendants that must have resulted from their experi- 
ments in fitting in a $5 gold piece into one of the 
cavities of the “square block of iron” and a nickel 
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piece into the other cavity of the “square bic¢ck a 


* which was never admitted in evidence? 


iron,’ 

The Supreme s@ourt of “the” United “States inti 
leading case of Waldron v. Waldron, 156 U. S. 361, 
39 L. Ed. 453, in considering the function of caution- 
any instructions, lard down the rule that evenwia 
cautionary instruction will not cure an error where the 
error committed was of so serious a nature that it 
must have affected the minds of the jury despite the 
correction by the Court. ‘The syllabus reads as fol- 
lows: 

“(7) Itis the duty of a court to correce@al 
error arising from the erroneous admission of 
evidence when the error is discovered, and when 
such correction is made, the cause of reversal 1s 
thereby removed, unless the error committed was 
of so serious a nature that it must have affected 
the minds of the jury despite the correction by 
the court.” 


In that case, it appeared that certain improper and 
incompetent evidence was admitted and that, in the 
arguments of counsel to the jury, certain improper 
remarks were made. ‘The trial court sought to cure 
the errors arising from the matters above mentioned 
in the following language: 


“The evidence also taken on the trial of that 
case is not competent evidence against the de- 
fendant in this case, and was also excluded. Sie 
not being a party thereto, is not permitted to ap- 
pear and cross-examine the witnesses. Nor should 
the jury assume or infer from anything in evi- 
dence in this case that the judgment of divorce 
was granted upon the ground of adultery, as that 
is not one of the grounds alleged in the bill of 
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complaint, nor upon any ground of—for any of 
the causes having reference to the conduct of the 
defendant in this case. Such an inference has 
been sought to be drawn by counsel from the pro- 
ceedings in that case, but it is an inference not 
warranted by the record in evidence and unfair 
towards the defendant. The jury will try this 
case upon the evidence produced on this trial, 
and not assume or infer that other evidence might 
have been produced here or was produced in some 
other case to which the defendant was not a 


party.” 


This cautionary instruction was practically the same 
as that given in the case at bar. 

Mr. Chief Justice White, delivering the opinion of 
the Supreme Court, said, of the futility of such 
Cautionary instruction after serious error—damage— 
has been done to a party: 


“We come now to the last contention, which is 
this, that, conceding misuse was made of the rec- 
@ma and other evidence, yet, as the misuse was cor- 
feeted by the final charge of the court, therefore 
the error was cured. Undoubtedly it is not only 
the right but the duty of a court to correct an 
error arising from the erroneous admission of 
evidence when the error is discovered, and when 
such correction is made, it is equally clear that, 
agua general rule, the cause of reversal is thereby 
removed. State v. May, 15 N. C. 330; Goodman v. 
Hill, 125 Mass. 589; Smith v. Whitman, 6 Allen 
562; Hawes v. Gustin, 2 Allen, 506; Dillin v. 
People, 8 Mich. 369; Specht v. Howard, 83 U.S. 
16 Wall. 564 (21:348). There 1s an exception, 

_hawever, to this general rule, by virtue of which 
the curative effect of the correction, in any par- 
ticular instance, depends upon whether or not, 
considering the whole case and its particular 
circumstances, the error committed appears to 
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have been of so serious a nature that it must have 
affected the minds of the qury despite the correc- 
tion by the court. The rule and its exception 
were considered in [Zopt v. Utah, 120 U. S. 430 
(30:708), where the foregoing authorities were 
cited, and the principle was thus stated by Mr. 
Justice Field: ‘But, independently of this con- 
sideration as to the admissibility of the evidence, 
if it was erroneously admitted its subsequent 
withdrawal from the case with its accompanying 
instruction cured the error. Jt is true that in 
some instances there may be such strong impres- 
ston made upon the minds of the jury by illegal 
and improper testimony that its subsequent with- 
drawal will not remove the effect caused by its 
admission, and in that case the original objection 
may avail on appeal or writ of error, but such in- 
stances are exceptional.’ 

“The case here, we think, comes within the ex- 
ception.” 


The doctrine announced by the Supreme Court of 
tive United States in that case is directly apphicanie 
to the particular circumstances attending the expert- 
ments of the jurors with the “square block of iron” 
not in evidence. It must be plain that the cautionary 
instruction given to the jury, after the damage was 
done to the defendants, was of no efficacy at all. 


If such be the rule in civil suits, how much stronger 
should be its application to prosecutions involving the 
liberty of the citizen. 


Another authority apposite to the case at bar, upon 
the proposition that a subsequent instruction of the 
court will not always cure a serious irregularity or act 
of misconduct on part of the jury or of the prosecuting 
officers, or a substantial error taking place during the 
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course of the trial, is the case of Lathan v. United 
States, 220 Fed. 420, 425. That was a decision of 
the Circuit Court of Appeals for the Fifth -Cireuit, 
Hetinere appeared that: 


“The District Attorney, in closing the case for 
the Government, made the statement that, had 
the train not been three hours late, he would 
have had another witness, who would have testi- 
fied that he also had been defrauded. The de- 
fendant’s counsel immediately objected, and the 
objection was sustained by the court, and the jury 
properly cautioned not to consider said statement 
of counsel. 


“The defendants’ counsel assigned these re- 
marks as error in his 27th assignment. ‘The al- 
most unbroken line of authorities hold that it 1s 
to the action of the court upon the objection to 
which error may be assigned; that, if the court 
stops counsel and cautions the jury, this cures the 
violation of the defendant’s right to a trial and 
verdict on the testimony of witnesses, and not 
statements of counsel not based on _ testimony. 
And in ordinary cases this is the correct rule. 


Yet in each of the cases expresstons will be found 
which militate against this view in exceptional 
cases. 

“Every one must realize that there are excep- 
tional cases where, although the court does stop 
counsel, and does caution the jury, the impression 
has been made by the remarks of counsel, and 
ALTHOUGH THE JURY HONESTLY 
TRIED TO IGNORE THAT IMPRESSION 
{tT STILL ENTERS INTO AND FORMS & 
PART OF THE VERDICT. J such cases the 
trial court should set aside the verdict on motion 
for new trial. The language of Justice lowler, 
in Tucker v. Henniker, 41 N. H. 325, is perti- 
nent, and applies with great force to criminal 
prosecutions: 
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~ Yet the necessary effeceis to brinesthessiaie 
ments of counsel to bear upon the verdict with 
more or less force, according to circumstances; 
and if they in the slightest degree influenced the 
finding, the law is violated, and the purity and 
impartiality of the trial tarnished and weakened. 


~- * VP 1s UNREASONABLE 1@eni 
Liev THE JURY WiLL UbIERIESD iE. 
REGARD THEM. THEY MAY sikuG 
Gite TO DISREGARD THEM, Jiniy 
WAY TEINK THEY HAVE DONE ae: 
AND STILL BE LED INVOLUNTARY 
TO SHAPE THEIR VERDICT UNDE 
Titeib. INFLUENCE, ¢°*"= Ome. 
ERTENI NOT DEFINABEE YER OR 
DANGERGUS EXTENT, THEY _ Ure 
AVOMDABLY OPERATE AS EV IDERGs 
WHICH MUST MORE OR LESS INFLU- 
ENCE THE MINDS OF THE JURY, N@a 
GIVEN UNDER OR WITHOUT CROS5- 
BXAMINATION, AND IRRESPECTIVE 
OF ALL “IHOSE PRECAUTION As 
ROMES BY WHICH COMPETENGy 
aD) BERT TNE NGY ARE Tesi iie: 


50, take it in dhe case at ban, it would be idlesicy 
tie court to rule out incompetent, or imuiatenialen 
immelevant evidence, or exhibits, if the jury are wale 
lowed to consider such evidence or exhibits during 
the trial, although the same have never been admitted 


in evidence. 


Com. v. Edgetiyg 10 Allen. 184; 
otemartv. Kk. Kk. Co,, 11 Jowa 62. 


New trials are often granted because improper ev1- 
dence has been permitted to be given in the hearing 
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of the jury, ALTHOUGH THEY ARE AFTER. 
WARDS INSTRUCTED TO DISREGARD IT. 


Penfield v. Carbenter, 133 Johns 350; 
Irvine v. Cook, 15 Johns 2309. 


‘As was well said by Circuit Judge, now Mr. Jus- 
tice, Day, in McKnight v. United States, 115 Fed. 
972, 963, of the futility of the cautionary instruction 
given in that case after the damage was done to the 
defendant: 


“We are of the opinion that what was said by 
the trial Judge in response to the objection of 
counsel as to the right of the defendant to testify 
was not cured by any subsequent statement to the 
jury upon that subject.” 


In the case of Nelms v. State, 13 Spedes & Mar- 
emails; 400-505, the Supreme Court of the State of 
Mississippi said, through Mr. Chief Justice Sharkey: 


“tht PURITY OF TRIAL BY JOUR 
pvwot BE STRICTLY GUARDED. ih 
VERDICT WHEN RENDERED SHOULD 
COMMAND ENTIRE CONFIDENCE; 
WHATEVER MAY DETRACT FROM 
RAAT CONFIDENCE, MUST WEAREMN 
“i@eE SECURITY WHICH IS FELT BF 
THE COMMUNITY ‘IN THIS MODE OF 
Think, * * ©“ JT BKB DANGEROUS JX 
PERMIT A VERDICT TOSTAND WHICH 
> LIAGLE TO SUSPICION.” 


_ As was well said by the Supreme Court of the State 
of California in People v. Mitchell, 100 Cal. 328: 


‘Tt is unfortunate for the jury system, and for 
the cause of justice, that such episodes should oc- 
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cur in the trial of causes, but the evil will be 
soonest suppressed by wiping out verdicts ren- 
dered under such circumstances.” 


As we confidently believe that a reversal must fol- 
low and a new trial be ordered, due to the serious and 
grave errors to which we have already called the at- 
tention of this Appellate Court, we do not elaborately 
argue other errors claimed by us. 

Whe wthree important croonsearc ; 


First: ‘Che remarks of the trial Judge, practically 
compelling the defendant York to take the stand as a 
witness in his own behalf; 

Second: Whe refusal of the trial court to admit 
the exculpatory letter of defendant York in answer to 
the accusatory letter sent to him by his brother at the 
instigation of Chief Secret Service Agent Moffitt; 

Third: Permitting the jurors to experiment with 
an article not in evidence, especially when it appears 
that the defendants were not charged with a conspiracy 
to manufacture counterfeit money or to make moulds. 

While we are satisfied to present our contentions 
and arguments in support of these three principal 
points, still we do not wish to be understood as having 
abandoned or waived a number of other points set out 
in the assignment of errors. 

However, we will attempt to do no more than to 
state these other erroneous rulings without undertaking 
to elaborate upon them either by argument or by cita- 


tion of authorities. 
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IV. 


The trial Court erred in permitting evidence to go to 
the jury of an attempted passing of a $5 counterfeit gold 
coin by the defendant York in the year 1914, fully six 
months previous to the formation of the conspiracy al- 
leged in the indictment as taking place in Oakland, Cali- 
fornia, on January 1, 1915. 


This error is covered by the following assignments: 


“(IIL) The Court erred in overruling the ob- 
jections. made by the attorneys for the defendants 
to the introduction in evidence of the testimony of 
the witness David M. Boyle.” 

“(IV) The Court erred in overruling the ob- 
jections made by the attorneys for the defendants 
to the questions propounded to the witness David 
M. Boyle, on his direct examination, a witness 
called for the United States, which question was 
as follows: 

“MR. PRESTON: Q. Did you, in the year 
mod, Mave a transaction with reference to a $5 
gold coin?’””’ 

“(V) Vhe Gourt erred in overrwling the ob- 
jection made by the attorneys for the defendants 
to the question propounded to the witness David 
M. Boyle, on his direct examination, a withess 
called for the United States, which question was 
as follows: 

“<Q. Describe the coin transaction?’ ” 

“(V1) The Court erred in refusing to sieht 
the motion of the attorneys for the defendants to 
strike out all of the testimony of the witness David 
M. Boyle.” (Transcript of Record, pp. 377-378.) 

See, also, Assignments of Error numbers VIII, IX, 
PV IT. (Transcript of Record, pp. 379, 339.) 


The views of the prosecution, in offering to prove 


a transaction not included within any of the overt acts 
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in furtherance of the conspiracy charged in the in- 
dictment, the objections and exceptions of counsel for 
the defendants, and the views of the trial court will 
be found fully set out in the Transcript of Record, on 
fOames: 5 1, uh 2-640 50. 

At the close of the Government’s case counsel for 
defendants renewed a motion to strike out all of the 
testimony relating to the Boyle transaction, which was 
denied and exception taken. (Transcript of Record, 
Ppeei2 3-124. ) 

As we have stated, the Boyle incident antedated the 
conspiracy charged in the indictment to have been 
entered into on January 1, 1915, by several months. 
The defendants had no notice of such an episode until 
they were actually on trial. It was not one of the overt 
acts alleged against them. The rule is well settled 
that: 

“Tf, however, overt acts are specified in the 


indictment, the proof must be confined to the acts 
so specified.” 


8 Cyc. 684. 


II! 


V. 


The trial Court erred in permitting testimony as to 
the finding of certain articles in the basement at 4405 
West Street, Oakland, where defendant Karr and his 
family had formerly lived, it appearing that he had 
moved from there in August, 1915, and that the con- 
spiracy was consummated and ended on July 9, 1915, at 
Stockton, California, and it appearing that the premises 
* had been vacant and accessible to anybody for two 
months before the alleged discovery of the articles re- 
ferred to. That thereafter it was occupied by some for- 
eigners who could not be found at the time to testify 
at the trial. 

The objections to this testimony and to a number 
of articles introduced as exhibits are conserved by 
several assignments of error, which may be grouped 
together, as follows: Numbers XII, XIII, XIV, &Y, 
mel, XVIII, XIX, XXIII, KXIV, ADVE, 
meevyil, XLVIII, XLIX, L. (Transcript of Ree: 
ord, pp. 380, 381, 382, 388-389.) 

It was contended by counsel for defendants that all 
of this evidence as to what transpired two or three 
months after the end and consummation of the con- 
spiracy, if any ever existed, was immaterial, irrele- 
vant and incompetent and entirely too remote, and 
that the articles could not be introduced, not being 
connected with the defendants by sufficient legal evi- 
dence. It is important to appreciate that these ar- 
ticles were claimed by the prosecution to have been 
used in counterfeiting operations and they sought to 
show that the basement had been used for such pur- 
pose. 

It is well settled that acts or declarations of con- 
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spirators after the crime is committed, are inadmis- 
sible to prove a conspiracy to commit it. 


People v. Irwin, 77 Cal. 502. 


The conspiracy, if any there was, terminated with 
the arrest of the defendants. 


State v. Grant, 86 lowa, 216, 53 N. W. 120. 


Furthermore, the defendants were not charged with 
a conspiracy to manufacture counterfeit coin but with 
a conspiracy to pass counterfeit $5 gold pieces. 
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Vi. 


The Court erred in admitting in evidence the 27 
counterfeit $5 gold pieces, found in the rear of Longer’s 
Saloon in Stockton, California, on July 9, 1915. 

This error is covered by Assignments numbers I 
amerat, (Transcript of Record, p. 377.) 


There was absolutely no evidence that the defendant 
Karr, who is charged jointly with the defendant York 
as having committed the overt act of the guilty pos- 
session of these 27 counterfeit $5 gold pieces, ever 
had them in his possession or that he ever was in 
Longer’s Saloon. 

The only pretense urged against defendant York 
was that he entered and went to the rear of Longer’s 
Saloon. All this was previous to their arrest in 
Stockton. 

The 27 coins were not discovered until several hours 
after the defendants had left Stockton for their homes 
in Oakland. 

There was absolutely no evidence to connect either 
of the defendants with these 27 counterfeit coins ex- 
cept the most strained inference that because defendant 
Karr had had some trouble with a $5 coin, which he 
honestly considered genuine, as did the Captain of 
Police and others who saw the coin at the time, and 
because defendant York was with him at that time, 
that the possession of these 27 other coins must per- 
force, at some time or other, be attributed to the de- 
fendants. We respectfully submit that a mere reading 
of the testimony on this point will show the unreason- 
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ableness of any such contention and the extreme length 
to which the prosecution went in the case at bar in 
urging the admission of circumstantial evidence, to 
convict the defendants. 

See especially the testimony of Guy M. Campbell, 
a bartender in Longer’s Saloon. (Transcript of Rec- 
ord, pp. 40-43.) 

See, also, testimony of W. L. Walker. (Transcript 
of Record, pp. 33-34.) 


i Us 
VIt. 


The trial Court erred in not granting the motion made 
by counsel for the defendants to have the jury visit the 
premises at 4405 West Street, Oakland, California, 
where the defendant Karr and his family formerly re- 
sided. (See particularly Assignment of Error No. 
XXVI; Transcript of Record, p. 383.) 

The trial court permitted such a mass of evidence 

to be introduced relating to the condition of the base- 
ment at 4405 West Street, Oakland, California, where 
defendant Karr and his family had formerly resided, 
and long after he had moved away and after the end 
of the conspiracy, if any there was, that, in justice to 
the defendants, the jury should have been permitted 
to have seen the premises for themselves. 


A reading of the testimony of the Secret Service 
Operative Isadore Costanzo (Transcript of Record, 
pp. 104-110); of Chief Secret Service Agent Mofhtt 
(Transcript of Record, pp. 296-301); of Paul Mont- 
fort, who denied that he was secretly employed by the 
Secret Service Agents (Transcript of Record, pp. 
65-70; pp. 94-102) ; will show that, although the de- 
fendants were not charged with a conspiracy to manu- 
facture counterfeit money, a studied and labored effort 
was made by the prosecution to convince the jurors 
that the defendants had a counterfeiting plant at 4405 
West Street, Oakland. 

It was for the purpose of dissipating any impression 
in the minds of the jurors that the basement of 4405 
West Street, Oakland, California, could be used for 
such purpose, that counsel for defendants, on two 
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separate occasions during the trial of the case, earnestly 
requested the trial court to permit the jurors to see 
the place and be satisfied for themselves, which were 
refused. In this, we respectfully submit, the trial 
court was guilty of a gross abuse of discretion. 


OUI 


The trial court erred in refusing to give instruction 
No. 8 as follows: 


“You are further instructed that circumstances 
of suspicion, no matter how grave or strong, are 
not proof of guilt, and the accused must be found 
not guilty and acquitted unless the fact of their, 
and each of their, guilt 1s proven beyond every 
reasonable doubt, to the actual exclusion of every 
reasonable hypothesis or theory of their inno- 
cence consistent with the facts proven.” 


(See Assignment of Error No. Lil; Ware 
script of Record, p. 390.) 


Inasmuch as the evidence against the defendants 
was almost entirely circumstantial and in view of the 
character and nature of the testimony presented against 
them, we think that the rights of the defendants would 
have been better safeguarded by giving the requested 
instruction. 


IX. 


The trial court erred in refusing to give instruction 
No. 27 as follows: 


“You are instructed that the testimony of in- 
formers, detectives and other persons employed in 
hunting up testimony in criminal cases should be 
scrutinized and weighed more carefully than that 
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given by witnesses who are wholly disinterested, 
because of the natural and unavoidable tendency 
and bias of the mind of such person to construe 
everything as evidence against the accused, and 
disregard everything which does not tend to sup- 
port their preconceived opinions of the matter in 
which they are engaged.” 


(See Assignment of Error No. LIV, Tran- 
eeilpt of Record, p. 301.) 


The record will disclose that the only important evi- 
dence against the defendants emanated from informer 
Panis Stemmer (Transcript of Record, ppt 25232* 
from Wetective T. J. McKenzie (Transcript of Rec- 
Oral PD. 33-40) ; from Detective W. L. Walker (Tran- 
Fenipr of Record, pp. 43-45); from Captain of Police 
Michael Finnell (Transcript of Record, pp. 114- 
116); from Secret Service Agents Mofhtt (Transcript 
of Record, pp. 76-80, 80-94, 296-301) ; Foster (Tran- 
script of Record, pp. 56-64) ; Costanzo (Transcript of 
Record, pp. 104-110) ; Paul Montfort (Transcript of 
Record, pp. 65-70, 94-102, 295-296), and from saloon 
men and bartenders. 

In view of this class of evidence, we considered it 
highly important to the defendants that the jury should 
have been instructed as requested by us. 


Without further prolonging this Opening Brief, 
we respectfully submit that a reversal must follow 
and the defendants be given a new trial. 

Before this Appellate Tribunal can athirm the judg- 
ment of conviction now standing against the defend- 
ants, it must be “able to say with certainty,” “that the 
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defendant was not prejudiced” by the rulings, re- 
marks, instructions, irregularities and acts of mis- 
conduct on the part of the jurors and prosecution and 
trial court complained of by the defendants. 

To use the apposite language of the Circuit Court 
of Appeals tor the Eighth Circuit, in the case on 
Balliet v. United States, 129 Fed. Rep. 689, 696: 


“Moreover, we are not able to say with cer- 
tainty, as we must be to uphold the verdict, that 
the defendant was not prejudiced by the instruc- 
tion.” 


As was well said by Judge Vann, in People v. Wolf, 
toga Ya404 472, 70 Ne, coz. 507 « 


“An unfair trial, especially in a criminal case, 
is a reproach to the administration of justice and 
casts grave responsibility not only upon the pro- 
secuting ofhcer but also upon the trial Judge. 
However strong the evidence against the defend- 
ant may be, if she did not have a fair trialegas 
shown by the rulings of the court, “*" ~* ~* “tine 
judgment of conviction should be reversed and a 
new trial ordered so that she may be tried ac- 
cording to law.” 


Respectfully submitted. 


MARSHALL B. WOODWORTH, 
Attormey for Plaintiffs im Error. 
1. EY iN, 
Of Counsel. 
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APPENDIX 


(ENVELOPE) 


-| — Ontario { Canadian 
Stamps) 


(Toronto 
Sep 18 
9:30 A.M. 

1915) 


Mir. Omar Y onl, 
5333 - James Ave. 
Oakland, 
Calif. 


ws. DIST. COURT. 
ING. 5792. 
wre vy. York & Karr. 
Weir, Exhibit No. “I” (for Ident). 
Filed—Jan 21, 1916. 
W. B. Maling, Clerk, 
By Lyle S. Morris, Deputy Clerk. 
(Envelope & 
Metter). 
London, Ontario, Canada 
Sept. 16 - 1ors 
wear Bro: & Family :— 
J recd. your letter written to me in Columbus, 


Ohio. 1 had laid off and was on my way to find a 
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better job with better conditions, hence, the delay on 
reply. I was not quite making living expenses, let 
alone saving any thing on the Columbus job. I was 
the youngest man on extra list so naturaly stood to be 
cut off the list first which would not doubt be done in 
the next few weeks then the winter would be close and 
I would be out of employment, so J laid off and am 
looking for something better. 1 found from traveling 
there was nothing in the middle states or South, or 
east, so it was up to me to start north. Just ask Supt. of 
C. P. R. here but there isn’t much doing now, so will 
keep on going and if I find nothing on my travels will 
probably go west into B. Columbua, then south again. 
Have had no trouble in traveling, as all conductors 
belong. 

Now in regards to the main subject of your last 
letter, which you are not doubt waiting a reply, will 
state, that no doubt my reputation can carefully be 
checked back to may infantency and I am sure you or 
anyone else will find that it 1s clear and clean, that I 
was never arrested, never was connected with crooks 
(if I knew it) am not now, or never will be, if it can be 
prevented, have always worked for an honest living, 
am now, and expect I always will, as I have no educa- 
tion or traming to make a living otherwise. I can't 
he/p what suspicion 1 am under, what Mr. Mofhtt 
says he know, about me, or what he or any one else 
thinks or does, and am perfectly inocent of intentionaly 
or knowingly violating any law, my inocents being to 
this extent. I am not the least bit affraid to converse, 
correspond or meet any one in the workd upon any 
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subject concerning my caracter or doings, I have 
already been detained at Columbus and taken up for 
investigation charged, or accused of being a wire tap- 
per, of which | believe I wrote you. Me or any one 
else is subject to subject to such things, but why fear 
the law or any man if one know in his own heart and 
soul he is inocent of any and all charges placed against 
him. 

I always saved my money, to the extent that | had 
qumte a little start in life, and | know this caused 
jelously among my so called friends, ] did not see the 
peace in the paper about me, you spoke of, but feel 
sure if there was one there must of been some scandal 
among the railroad knockers. 

mir. Woffett, or any of ‘the law enforcers of the 
world, certainly must be mistaken regarding me, as 
they no doubt have been mistaken before in their 
Calreer. 

I will keep you posted in future of any where 
abouts, and it will be my wish, if amy one desires to 
know where I am or what I am doing, for you to 
readly give all information concerning me & my 
where abouts so as to assist in clearing the cloud of 
suspecion which you say hangs over me. 

I have now given you all the information | posess 
concerning the above case, and you need not worry 
that my actions or conduct will, intentronaly ever 
bring disgrace upon you, your family or our dear old 
father & mother who, I feel are always proud of us 
two boys. 

Of course, one could be picked up on suspicion in 


KZ2 


this country also, on acct. of the war conditions, etc., 
but why should I worry when I know | have done 
no injustice to anyone. 


Knowing you was never in this country I will explain 
to you some of the conditions I find in this location a 
rich nice clean country with a fine clean race of peo- 
pile, very polite; etc. From what | can learn@te 
railroad conditions far exceed that of the states, to 
the extent that one with a good service letter with a 
conductors experiance can hire out right as conductor, 
the big grain rush is now on further north and I hear 
they need men, so I can see no reason why I should 
not meet with success. 

I can’t give you definite address at this writing but 
will drop you a line often. 

This traveling is no pleasure I assure you, & hope 
you never have any faily troubles that would cause 
one to get the bumps I have experienced. 


As ever, I remain your 


Bro with love to all. 


Ion, 
(NO. 5794. 
U.S: ys. Mork QeKari. 
(Mant) Det Eximbit No. “i” (for Ident), 
(5 pages) 
p/ai/16 Lek Deputty Clerks 
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APPENDIX. 


INDEX OF WITNESSES 


AS CONTAINED IN JRANSCRIPT OF RECORD. 


Robert Eickhoff, called for United 


Bmes, durect .. 6... 6... cee. 15-19 
Con) So Pans S/R ws 22 2 19-21 
Louis Stemmer, called for United States, 
BUM A MRE ey O22. 2). Sedan» eo 21~25 
CLOGS SS eee ene 25-31 
MeO Clare 4 Sins Gs a Ww deere 31-32 
Newton Jones, called for United States, 
GMO sg es oe ee 32-33 
COSS ERE eee a armenian Ce Re 
BEEN CL. oe s+ oa ets eee: 33 
fe te MecKenzice, called for Unted 
Bienes: CURGGE .. oss i oe es bed cha 33-37 
CROSS eh are ene ee ee 37-38 
RROD PN 2 leas oe dow epee 38-40 
HEOMO CS. Sos =. wayne dn a ee se 40 
heeled (nerebuttal. .....<< tee. «08 306-307 
Guy Mi. Campbell, called for ‘United 
RM GIKCGL 2.5... ..04200 eee re 40-42 
CT on. de. See eee ee 42-43 
W. L. Walker, called for United States, 
ACG. Mets or TR. ok. ewe. 43-45 
CLORS. 5 ae ee eee 45 
foetileds im Temuttal @ .. 2c... -.. 305-306 
Robert Mulholland, called for United 
Rime, CME. ke 45-47 
ee ee ee. es ea eee 47-48 
MUNG ee et 
Harry Collinbell, called for United 
ees: GNeCE oc 48-49 
MMe. a fa ee ee ee 49-51 


ee ee 273-274 


124 
(9) David M. Boyle, called for United States, 


CUATRO cn geet. orange ers eee 51-56 
(10) Thomas B. Foster, called for United 
DeMes, TUINCEL) ... sei. s,s 56-59 
CMI Oe anes: » snake eee eae 59-64 
ROTMIRE CO oe. os ee ee 4 
Os 0, cynical eee ee 64 
(11) Paul Montfort, called for United States, 
Uae hale ep an 9c ee es 65-70 
Gites. ..... 2... 2... 94-98 
ClO. on ee 98-102 
Recalled seu, ice, 295-296 
(12) John Mulhern, called for United States, 
GUNGEE orate ns oe 70-72 
ChOS6a.. 2c 2k ae ee Wei 
RESUME Gt 55. oO. es ke De 
(13) Ailbert EY. Labby, ealled for United 
DBiites “@ukeCt.” 6 mareian 2 oe rr 73-74 
CMOS 2 Reali. iia are ee 74-75 
(1a) “hlarry Mi. Mrofitt, called for* Wimnited 
miates, GInCCl .. 0.26 cals sen eee 76-80 
COE ces 7 het oe 80-94 
FeGuled” <0 %.'5ijin as eee ee 102-102 
PU 5: pectin ss pt eae Se 296-301 
(i) Kobert fi. Mott, called for Whived 
RAGS) CFEC! secs 5+ «gual 3. ees Cae 103 
(te) Patrick %Msearney, calied foe UWniped 
Sieve SemmOMeet 5 kd sb yee ee ee 104 
Co, a Te oe, 104 
ity) Isidore "Cestanzo, called) for Waited 
Sinihes, SGWIEEE ou. a ee 104-107 
NGC. 5 yar ik 2 a 107-110 
(18) Theodore “Kytka, called for United 
SHEAUOS? GOCE os karen. yale = [10-112 
(19) Thomas J. Callahan, called for United 
wietes, QreCh oon... . sist es eee ee 
CWE! ee ee ee ee ee ee 1I3-114 
(ao) Michael ‘Finnell, called for Unmied 
SieWies, CIMECT ce cc wc ct ee II4—-11§ 


CRM ey 2 ee ee 115-116 


Ps 


77) Frank 3B. Briare, called for United 


pieces) GIRECE 2.2... ee ee 116 
RN MMA oe sor d  k a ok Gg 
Ol NCC rr 117 
(22) |. F. Moore, called for United States, 
MINEO. cine oak oe cl 117-119 
COG ele er re 119-120 
eMC cc be on apes oe 120-121 
Ci) a see reer an 
(23) Mrs. L. W. Ballinger, called for United 
STeMbeS ORCO . niga) veers se acoder 121-122 
COS Tae am em cs oP ee 
iC Cie Ci——  ce  ee Kao 


(24) Mrs. R. N. Ferguson, called for United 


Rimes, MOMGCCE ek aun ss See gee 122-123 
Motions to instruct jury to acquit, etc........ 123-124 
(25) J. W. Havens, called for defendants, 

CO Se She ew ee 125-128 
(26) Edward Karr, one of the defendants, 

DIMM a fk. oe 128-166 

feeaiied for diirect................ 174-178 

ee hen ee he oa ee 178-199 

em OGCT 6 aiiwecs bs Cul eek). 4 eee ee 199-200 

WOSOTOSSH eee 200-203 

nc: sarin iris 283-284 
me7)) Walter |. Peterson, called for defemd- 

MOISE sa ee ns Sa 167 

OE nei eum tie y gee 167-170 
(28) Charles H. Bock, called for defendants, 

CUP? Sybian er 170 

Civ rs 170 
io) rT. FA. Stiles, called for defendaits, 

CL TOC: ea ee arian es <- | 171 

MC. ds Oe I Oe 171-172 
(30) John F. Mullen, called for defendants, 

NO eG sk Fs a 


A 
EE ec os ca y CO eee 17 


en) 
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Harry R. Edwards, called for defend- 

AMOS CINCO can oe) ee 203-205 

CuCS eet) ca mee 205-207 

fe (00151 Ce er ee e2or, 

Recdedmnmea sur-tellN'tal ae 308-309 
A. E. Stewart, called for defendants, 

UT) A eran. 2 207-209 

COGS (i ane eee. 209-210 

TePOONGCT.. v. a aie oy on 210-211 
ie. Poole, called “for “detemdanty 

GURGEE i. 7 i... Soe eee ee 211-219 

C20 ree RO Cs, 219-224 

BESCINECl x «5 exe ee 22 

RECAUGG: <n te we na ea 225-227 

WE CAMCG, cir ce cus ha eee ee 239-240 

RECA .7.0. ok nee 250 

PCCAMICE <2 Wn 5 a. 2 er 309-310 
Horace Snyder, called for defendants, 

GHRCGE 4 adele aces: ee 227) 
Cinanles™ A. NicCantiny. calledationsde: 

feMmeants <cunect.. .. sae | 227-231 

CMOS See cc ere hein tah oka 231-233 

PeeG MECl «. cn. Sagas sea hee 233-234 
O. 5. York, called for defendants, 

ie Cle. 2 wlioin ity one Oe ile hs ea 234-238 
Eni S¢ehl called tor detendants dircensase 

CO) Sa err tere. x), 241 
Roy Gardner, called for defendants, 

MRE CE 5% ce ess 2 ee 241-242 

COIR 8 Aone, cee ae ee 242-243 
Howard Emigh, called for defendants, 

CeCe eset. Sees ts Reo eee 243-244 

SC ee ee ee ee, 244 
|. Wh York, tather of detendamt Work, 

GUE CEs tesa ase § Seen nadine ee 244-245 

Cc: a ee nr ee we | 245 
Mics, Ienme "Sarr, called for defendants, 

GING: &-. 4k. 1 ike... -. Eee 246-249 

GUO yh Hee ee hay 249-250 

HOO OUMEUE. . 2iAn uta 4 oh tone eee 250-251 


ROOMS ce a ee eee ee 290-291 


(42) 
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Rollie A. York, one of the defendants, 


CM in oC ney Mee 251-269 

5558 Sl ee are aa ens A 269-282 

FeO a 282 

ee er 282-283 
Fraek YT. Green, called fer defendants, 

Lit ne rn. a 284-289 
Mrs: R. A. York, called for defendants, 

Me as. «A 2 ow ee An —ae2 

CTO” a 292-295 
W. G. Woods, called for United States, 

am wemintal, “dtreet ... 2.2.3 cei. 301 
Mrs. L. J. Lyons, called for United 

Sites. in rebuttal, dineéct........... 301-303 

Ci, eee 303 
iors, ®. A. Bruce, called for United 

States, in rebuttal, GINECE.. 144 ..8008 303-304 

US err 304-305 
Harry Odams, called for United States, 

Mr agebuttal, “direct... 2... ca. . neue 308 


LOS ln ee eee re. 308 


